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STATE ELECTION NUMBER: E133219

November 3,2009

CLAIMANT: Alois Wendlberger

MEASBRE 37-PROP-ER~'F:Y
IDENTIFICA TION: Township 3S, Range 5W, Section 23

Tax lot 1305 I

Yarnhill County

As required under OAR 660-041-0090(3), you are receiving this notice to inforrn you of the Departrnent
of Land Conservation and Development' s (Department) Preliminary Evaluation of the supplemental
review ofthe above-referenced claim under Measure 49.

The claimant(s) identified above filed a Measure 37 claim pursuant to ORS 197.352 (2005 edition). On
November 6,2007, the Oregon voters approved Ballot Measure 49. Under Measure 49, Measure 37

1

claimants may elect to have their Measure 37 claim reviewed under Measure 49. Claimants who elect
review oftheir Measure 37 claims under Measure 49, and who meet the reguirJments of either Section 6
or 7 of Measure 49, are eligible for relief in the form of a specific number ofhome site approvals, as
provided for under Section 6 (up to three horne sites) or 7 (up to ten horne siteSj ofMeasure 49.

The claimant(s) in the above-referenced claim elected supplemental review ofte Measure 37 claim
under Seetion 6 ofMeasure 49. To determine eligibility for relief, thledepartm1nt must determine
whether the claim meets the following requirements: ,

- -~ -- '.

• The claimant(s) must be owners ofthe property, as defined in Measure 49.
• All owners of the property must have consented in writing to the claim.
• The property must be located entirely outside any urban growth boundary and entirely outside the

boundaries of any city. I 11 I I
• One or more land use regulations must prohibit establishing the Iot, parcel or dwelling.
• Establishing the lot, parcel or dwelling must not be prohibited by a regulation that was enacted

before the claimant's acguisition date, or by a regulation that restricts or prohibits activities
commonly and historically recognized as public nuisances, for the protectior of public health or
safety, or that are required to comply with federallaw as described in ORS t:7.352(3).

• On the claimant's acquisition date, the claimant lawfully was permitted to ertablish the number of
lots, parcels or dwellings on the property that are authorized by either Section 6 or Section 7 of
Measure 49 based on the c1aimant's Election.
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regon
Theodorc R. KuJOtlgMl<i, Governor

November 3,2009

To: Claimant

From: RichardWhitmanDirector

Re: Ballot Measure 41) (ORS /1J5.30() to 195,336) Election Number EJ33219

Claimant: Alois Wendlberger

-
Enctosed is the Dcpartment 01" Land Conservation and Developments (dcpartmcnt) Prelirninary
Evaluation (Öl' the ubcve-refercnccd Moasure 49 election, based on the Supptemental Review olthe
claimant's Moasure 37 clairn.

This Preliminary Evaluation seis forth thc depurtmcnt s preliminary analysis 01' the dcpartrnent' s
Supplerncntal Review of thc clairn under Measure 49 und is not a final decision. Oregon
Administrative Rule 660-04J-0090{3) requires the depUI1JMOllO mail notice olthe Preliminary
Evaluation 10 (he cluimant, the claimant's authorized agent, the county with land usc jurisdiction over
thc Measure 37 claim propcrtv, and 10 any owncr who is an owner of record ol' real property located
cithcr withm 250 feet ofthe Measure 37 claim property, if the Measurc 37 claim property is not
wirhin .1 {arm 01' lorest zone, or wirhin 750 feet 01'the Moasure 37 claim propeny j f it 1t3 located in a
farm or Iorest zone, end to any ncighborhood or cornrnunity organizatiorus) whose bounderies
includc any portion of the Moasure 37 clairn property or that has madc a writtcn request for a copy of
thc Preliminary Evaluation,

A claimant 01' the clairnant's authorized agent, a county und any third party rnay submit written
cornments, evidence and information in response to thc Prelirninary Evaluation no more than twenty-
eight (28) days after the date of'this Preliminary Evaluation, All materials and written rcsponses rnust
identify the claim number and be mailed or delivered to: Supplemental Measure 49 Claim Review,
635 Capitol Strom NE, Suite ISO. Salem, O,R 97301-2540, and will be deemed tirnely filed either (I)
if actually delivered to the department before the close of business on the final eligible calendar day,
or (2) if mailed on or before the final eligible calendar day. Comments submitted electrenlcally or
by facsimile will not be accepted.

The department will then mail a copy of all commcnts tirnely filed, it'lany are received, to you and
your authorized agent, '!ou or your. authorized agent may then submit written cotpments in .resp~nse
tQ any comrnents submitted by a dUl'd.party or county, Your resp0I1SC

1
l'rtU!öt be filcd as provided 111

OAR 660-041 -0100 within twenty-one (21) days after the date the department mfiled any comments
to you and your authorized agent. The department will review all responses sub~itted, and a final
decision on the claim will be issued after such review, Please note tllat if no thi~d party or county
comments are filed in rC$pODSe to the Preliminary Evaluation, the department will dircctly
proceed to prepare and issue a final declsiOD.
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OREGON DEPARTMENT OF tAND CONSERVATION AND
DEVELOPMENT

ORS 195.300 to ORS 195.336 (MEASURE 49) SUPPLF:MENTAL REVIEW
OF MEASURE 37 CLAIM

Prellminary Evaluation

November 3,2009-..~-,,- --
8TATE ELECTJON NlJMBER: E133219

CLAIMANT: Alois Wendlberger
Rastorfer Ring # J

Wurma, Germany D-R4329

MEASURE37PROPERTY
IDENTIFICATION: Township 35, Range 5W, Section 23

Tax lot 1305
Yamhill County

AGENT CONTACT INfi'ORMATlON: Catherine A Wright
Drabkin Tankcrslcy and Wright LLC
PO Box 625
Mcrvlinnville, Orcgon 971 n

I. El.fi~CTJON

The claimant, Alois Wcndlberger, filed a cluim with the statc under ORS 197,352 (2005)
(Measurc 37) on Dcccmber I, 2006, Ior property located on NW Meudow Lake Road, ncar
Carlton, in Yamhill County. ORS 195.300 to ORS 195.336 (Measure 49) entitlcs claimants who
filed Measure 37 claims to elect supplemental review of their claims, The claimant has clected
supplemental review of'his Moasure 37 clairn under Section 6 of Measure 4(), Iwhich allows thc
Departrnent of Land Conservarion and Development (the department) to authorize up to three
home site approvals to qualified clairnants.

H. SUMMARY OF PRELIMINARY EVALUATION

Based on the department's preliminary an~Jys"i~,it appcars that the ~laj~nant j~ Iqualificd for one
home site approval on the Measure 37 claim. I'he claimant's prope

t
y, lllcludurg both the

Measure 37 claim propcrty and a11contiguous property in the same ownership~ currently appears
to consist of one Jot or parcel, which is developed with no dwelling . After takfng into account
the num~er oflots, parcels and dwellings currently I.ocated on the Measure 3~ E1atm propert.y and
~be contrguous property un~er the same ownership, rt appears that the home sltF approval WIll
anow tne ctaimant to establish one dwelling on the Measure 37 claifu property,

PteJiminary EvaJu~tio.o
Page 1 of7
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Hf. THE MAXIMUM NUMBER OF HOME SITE APPROV ALS FOR WHICH TßE
CLAIMANT MAY QUALIFY

Under Section 6 of Measure 49, the nurnber 01'horne site approvals authorized by the department
cannot exceed the lesser 01' the following: three; the number stated hy the claimant in the election
material; or the number described in a Measure 37 waiver issued by the state, or if'no warver was
issuod, the number of horne sites described in the MeasureJ? claim filcd with the state, The
claimant has requested one horne site approval in the election material. No waiver was issued for
this claim. The Measure 37 claim filed with the state describes one home site. Thcrefore, the
claimanr may qualify for a maximum 01' onc home site approval under Secnon 6 of Moasure 49.

IV. PRELJMINARY ANALYSIS OFQUALlnCATION FOR HOJ\tn: &ITE API'ROVAL

1. PuUrntnary Analy~is

To qualify for a homc sitc approval under Section 6 of'Mcasure 49, a claimant must havc filcd a
Measure 37 claim J;Jr the property with cithor the state or the county in which thc property is
located on or bcfore JUI1C 28, 2007. and must have filed a Measure 37 clairn with both the state
and the county before Measure 49 hecame effective on Dccember 6,2007. lfthe state
Moasure 37 claim was filcd after Dccembcr 4, 2()06, the claim must also have heen filed in
cornpliance with the provisions 01' OAR 660-041-0020 thcn in clfect.

The claimant, Alois Wcndlbcruer, filcd a Moasure 37 claim. M 133(211), with qw state on
Dccember I, 2006.The dainu;l1t fikd a Meusure 37 cluim, M37~11)5~()Ü,wilhlYalllhill County
on November 29. 2006, The statc claim W\lS filed prior to December 4, ;2006.

I, uppcars thut the claimant timely filcd a Moasure 37 claim with b+th the stute and Yamhill
County. I

In addition to filing a clcim with ho.tb the statc and the county in which the pnwerty is located, to
quali fy for a home si te npproval undcr Secnon 6 of Moasure 49 thc! claimant rnust cstablish each
of the following:

(a) The CJaima~t is an Owner of the Property

Measure 49 defincs "Owner' <1$: ;'(<.1) Tho owner of fee title to the jroperty 118 ~hown in the decd
records of thc county W.flcre t. hc .p.roperty is JOC.-alL,"; (b) Th. purcha 'er under alland sale contra.ct,
if'there 1S a recorded land sale contract in force for the property; or c) Ifthe Pjoperty is owned
by the trustcc of a revodable trust, thc settlor of a revocable trust, e cept that v ,hen the trust
becomes irrevocable onfY the trustee is the owner."

According to the deed submitted by the clairnant, Alois Wendlbcl'Srr is the settlor of a revocable
trust into which he conveyed the Measure 37 property and, therefore, is an ow~er of'the property
under Measure 49.

Preliminary Evaluation Page 2 of7 E~33219· Wendlberger
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(b) All Owner~ of the Property Have Consented in Writing to the Claim

It appears that the claimant is the sole owner of the property. Therefore, no additional consent is
requirod.

(c) The Measure 37 Claim Property Is Leested Entirely Outside Any Urban Growth
Boundary and Entirely Outside the Boundarles of Any City

The Measure 37 clairn property is located in Yamhill County, outside thc urban growth boundary
and outside the city Iirnits ofthe nearest city, Carlton.

(d) One or More Land Use Regulatiens Prohibit Establishing tbc Dwelling

As stated in Secnon III above, the claimant may quality tor up to one horne site approval.

The propcrty is currcntly zoned Exclusive Farm Usc (EF-20) by Yarnhill County, in aCCOrdl,1HCe

with ORS chapter 215 und OAR 660j division 33, bccuuse the property is "agricultural land" as
defined by Goal :" Goal 3 requires agricultural land 10 bc zoncd exclusive farm use (EFlJ),
Applicable provisions of ORS chapter 2 J 5 and OAR 660, division 33, cnacted or adopted
pursuant to Goal 3, providc standards Ior the estublishment ()f a dwelling in an EFU zone. In
general and subject to some cxceptions, those standards require that the property bc 11 minimurn
()fSO acres in sizc in an EFU zonc and genernte u minimum annuaf incornc irnm thc salc of'farm
products,

The ~o,mhint!d ~ne.:t(~fthc stand~rds for thc estublishment 01' u dwplling ,in an] liFt] zone is to
prohibit the claimant from establishing a dwelling on thc Measurc p claim pr~)pcl'ty,

(e) Tue Establishment 01' thc DweHhlg Is Not Prohibited Ib~'a Lill.dllJsc Regulation
Descrihed in ORS 195.305(3)

ORS 195.)05(J) exempts trom clairns under Measure 49 land use r~gLJlations:

(<l). Restrietlug or prohibiting activities cornmonly und histot,callY rc. cognized us
public nuisances under CQmmO!1 law; I
(b) Restricting or prohibiting activities tor the protection 01' ublic bealth and
safety; I
(0) To the extent the land use regulation is required to comPi.Y with federal law; or
(d) Restricting or prohibiting the use of a property for the purpese of :;~lling
pornography 01' perfcrming nude dancing.

Preliminary Evaluation Page 3 of7

Based Oll thc documentation submitted by the claimant, it does not appear that ~he establishment
of the one horne site for which the claimant may qualify on the property wouk] be prohibited by
land use regulations described in ORS 195.305(3).

E133Z19 - Wendleerger
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(f) On the Claimant's Acquisidon Date, the Claimant Lawfully Was Permitted to
Establish at Least the Number of Dwelllngs 0.' the Propcrty That Are Authorized
Under Sectlon 6 of Measure 49

A clairnant's acquisition date is "the date the claimant became the owner ofthe propcrty as
shown in the deed records of the county in which the property 1S locared, If thero is more than
one claimant for the same property under the same claim and thc claimants have different
acquisition dates, the acquisition date is the earllest of'those dates."

Yamhill County deed records indicate that the claimant acquired the property on March 2, 1983.

On March 2, 1983, the Moasure 37 clairn property was subject to Yamhill County's
acknowledged Agriculture and Forestry (AF~2(») zone, Yamhill COUIlIy's AF-20 zone requircd
20 acres for the establishmenr of a dwelling on a vacanr lot 01' parcel. Thc Moasure 37 claim
property consists üf30 acres. Therefore, the claimant lawfully could have estahlished one home
site on the Measure 37 claim property on his date ofacquisition.

2. Prelilninary Conclusioll

Based (}11 the preliminary analysis, it appcars that the clainuuu, A!()is Wcndlbcrger, quallfies für
one home site approval on rhe Measure 37 claim property under Section () 01" Monsure 49.

V. NlJMBIDR OF LOTS. PARCfi:LS OR OWELLlN(;S ON OR CONTAINED WJTIUN
THE J)ROPERTV

The number of dwcllings that u claimant is authorized to cstablish pursuant to u homc sitc
authonzation is reduced by the number ofdwellings currently in existence on the Measure 37
claim property and any contiguous property under the same ownership uccording to thc
rnethodology stated in Section 6(2)(b) and 6(3) of Moasure 41), l lowevcr, if u claimant othcrwisc
qualific::J. for relief undcr Section 6 01' Measure 49, rhe claimant Willibc ublc to Jstublish Olle

additional dwelling, rcgardlcss of the number of dwell ingscurrcntl y in exist o,t
Bascd QO the documentanon provided by the claimant und infi.mnuriflll Irom Yamhill County, the
Measure 37 claim pt·O!-H~I·ty.appears to curr.cntly include one lot or parccl and n(~dwellings. There
is 110 contiguous property under the same ownership. Therefore, the one horne +te approval the
clairnant appears to qualify for under Scction 6 of Measurc 49 will allow the claimant to
establish one dwelling 011 the Measure 37 claim property,

Preliminary Evaluation Page 4 of ? E1JH219 - Wendlberger
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VI. PRELIMIL':ARY STATEMENT OF PROPOSED I.IMJTATIONS AND
CONDITIONS 1.THE NUMBER AND SCOP(4~ OF HOME SITE APPROVALS

The department has identificd thc following limitations and conditions that rnay affoct thc
number 01' scope ofthe/home site approvals that the claimant would otherwise be entitled to
under Section 6 of'Measure 49. This Iist may not be comprehensive and does not preclude the
possibility that other considerations, not yet identified by the department, may affect the
establishment of €I dwclling authorized hy a homo sito approval.

1. The establishrnent (~fa dwelling based on a Measure 49 horne site authorization must comply
with all applicable standards governing thc siting or development ofthe dwelling. However,
those standards rnust not be applied in 3 marin er that prohibits the establishment of the
dwelling, unless the standards are reasonably necessary 10 avoid or abate u nuisance, to
proteer public health or safety, or to carry out fcdcral law.

2. A horne sitc authorization will not authorize the establishment 01' u dwelling in violation of u
land use rcgulation described in ORS 195.305(3) or in violation (')1"any other law that is not a
land Ui)C regulation es defined by OR S 195.300( 14).

3. A claimunt is no: eligible for more than 20 homc site approvals under Scctions 5 to 11 of
Measure 49 regardless 01' how many properties a claimant owns or how many claims a
cluimant flled.

4. The numher or dwellings a cluimunt may be eligible to establish lind er a Measure 49 home
site authorizution is rcduced by thc nurnber of dwellings currently in existente Oll the
Measure 37 claim property andcontiguous propcrty in the :-><11111ownershil1' regardless ()f

whcthcr cvidcncc of their existence has bcen provided to the departmcnt. If: bascd ~)!1the
inlorrnatiou availublc tu the dcpartment, thc depurtrnent has culculated lhc number of
currently existing dwellings to be either greater than or less thail thc numb 'I' of dwellings
actually in existcnce on thc Moasure 37 claim propcrty ur C()Jlti~UOUS prop rty under thc
same ownership, then the number 01' additional dwellings a chtirnant may istubliSh pursuant
to this hornc site uuthorization must be udjustcd according to thc methodology stated in
Section 6(2)(b) and 6(3) of'Mcasure 49. Statements in this preliminary evJluation rcgarding
the number of lots, parcels ur dwellings currently existing 011 ttie Measurc 07 claim propcrty
and contiguous property are not ,1 determination on the current legal stat lIslof those lots,
parccls or dwellings.

5. Temporary dwellings are not considered in determining the number of existing dwellings
currently on the property. The claimant may choose to convert bny temporary dwelling
currently located on the property on which the claimant is eli~ible for MeJsure 49 relief'to an
auth.ürized horne site pursuant to a Measure 49 home site appr~d~aL Otherwise, any temporary
dwelling is subject to the terms of the Iocal permit requirements under which H was
approved, and is subject to removal at the end of the term für ,hjch it is allowed.

Preliminary Evaluation Page 50f7 ,133219 - Wendlberger
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6. Ahorne site approval only authorizes the establishment of a new dwelling on the property on
which the claimant is eligible for Measure 49 relief No additional development is authorized
on contiguous property for which no Measure 37 clairn was filed.

7. The claimant may use a home site approval to convert a dwelling currently located on the
property On which the claimant is eligible for Measure 49 relief to an authorized horne site. If
the number of dwcl1lings existing on the property on which the clairnant is eligible for
Measure 49 reliofexcccds the number ofhorne sitc approvals the claimant qualifics for under
a hornc sitc authori~atjoll, thc clairnant may sciect which existing dwcllings to convert to
authorized home sites.

8. Thc claimant may not Implement the relief described in a Measure 49 Horne Site
Auth~ri:<:ation ir.l +lirnant ha~ bcc.11 dcterrnincd to h.avu i1.C0I11.1~()n I~w vestcd right to a usc
describcd 111 a Meafur~ 37 warver for the property. 1 herefore, it a claimant has bcen
determined in a fimf1iudgment or final order thut is not subject to further appe. al to have u
common law vestcd right as described in Section 5(3) 01" Moasure 49 to uny use on thc
Measurc 37 claim ~~()rerty, then any Measure 49 Home Site Authorization for the property
will be void. I-l()W~r.~I', so long as t10 claimunt has been deterrnined in such a final judgment
or final order to have a common law vested right to a use dcscribcd in a Moasure 37 waiver
f01' the property, a use that has been completed on the property pursuant 1d a Measurc 37
waiver may be con~'el1ed to an authorizcd home site.

9. A homc site lIPpnntl docs not authorize the estahlishment ot' a/ new dwdl1ng on a Jot 01'
purcel thut already ~onlaill~ one or more dwellings.

i
I

10. Becuuse.lhc propcrty is '.~)(.:atl.!d in an ~xdusi~'e farm use /.()n~, thc owner li1Wjt comply with
1111.:. requiremcnts oi-jORS 215.293 beforc bcginning constructtou.

t I. 11'an owner 01"the ~rorerty is authorizcd by othcr home sitc approvals to subdivide, partition,
or establish dwcllings on othcr Moasure 37 claim properties, Measure 41.) authorizes the
ow.ner to duster sO~'ncor «n of thc authorizcd lots, P?fcc.ls 01'dt!elljn~s th4t. would ot.,berwü;e
he locared on land III an exclusivc farm use zone, a forest zone or a mixedllann and forest
zone Oll a single Measure 37 claim property that is zoned resid I ntial usc or i::; locatcd in an
exclusive tarm use zone, a forest zone 01' a rnixed farrn and t'Orf' st zone but is less suitable für
farm or forest use than the other Measure 37 claim properfies. I

12. Oncc the departrnent issucs a final home site authorization, a htJ'lC sitc approvul gran ted
under that authorization will run with the property and will trai sfer with t~e property. A
home site approval will not expire, except that if a claimant w~ received,e home site
authorization later conveys the property to a party other than dle clairnant's spouse or the
trustee of a revocable trust in which the clairnant is the settlor, he subscquent owner of the
property must establish the authorized dwellings wirhin 10 yea S of the CollVeyance. A
dwelling lawfully created based on a home site approval is a permitred use.

Preluuinary Evaluation ..133219 - WendlbergerPage 6 of7
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VII. NOTICE OF OPPORTUNITY TO COMMENT

A claimant or a claimant's authorized agent, a county and any third party may submit writtcn
comments, evidence and Information in response to the preliminary evaluation. The commcnts,
cvidence and Information rnust be filed with the departrnent no morc than twenty-eight (28)
calcndar days ufter the date this evaluation is mailed to the claimant and the c1aimant's agent and
notice 01' this evaluation is rnailed to third parties.

'--'

The department will rnail a copy of all materials timely filed by a county or a third party with the
departmcnt to the claimant and the claimant's agcnt. A claimant or a claimant's authorized agent
may then file written comments, cvidence or information in responsc to the material» filed by the
third party or county. That responsc rnust be filcd no more than twenty-one (2 J) calendar days
atter the date the depurtment mails the matcrials to the claimant anti rhe claimants authorized
agent.

All comments, evidence and information in response to the prcliminary evaluation and all
responscs to matertals filed by a third party or Cl county shall be dclivercd to Supplernental
Moasure 49 Claim Review, 635 Capitol Srrcet NE, Suite 150, Salem, OregOI1 97301-2540 and
will he dccmed timely filed either (I) ifactually delivcred to the department before thc close of
business 011 the final cligible eulendar day, or (2) ifmuiled on or before the final cligible calendar
day,

Note; Plcase rcfc r ence the clauu uuruher and clalmant name und clearty mark your
commcnts as "Prcliminary Evaluation Comments." Comments must he submitred in
ori~inal wrltten form only. Commeuts submitred electronically 0" b~' Iacsimile will not
be accepted,

Preliminary Evaluation Page 7 of7 e 133219 - Wendlberger
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