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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR SUGARLOAF VILLAGE, LAWRENCE COUNTY, SOUTH DAKOTA


This declaration made this 3rd day of March, 2016, by ABERLE CHANDLER DEVELOPMENT CO., a South Dakota Corporation, and its successors and assigns, with its principal place of business at PO Box 568, 11171 Alpine Circle, Lead, South Dakota 57754, hereinafter referred to as "Declarant," and

WHEREAS, Declarant owns 36 of the 42 lots that constitute Sugarloaf Village, the real property more particularly described, to wit:

Cheyenne Crossing Village Tract, consisting of Lot 3-B of the subdivision of Tract 3 of the Jay No. 1, Jay No. 2, Jay No. 3, Fay No. 3, Albert Steel Fraction, Hazard, Log Cabin and a portion of the Violet No. 2, Violet No. 3, Lodes of M.S. 1200, and a portion of the Violet No. 1, and a portion of the Springview, of M.S. 1200, all located in Section 19 and 24, T4N, R3E, B.H.M., Lawrence County, South Dakota, as shown on Plat filed in the Office of the Lawrence County Register of Deeds as Doc. No. 2006-826.

Which shall hereinafter be referred to as the "Property," and

WHEREAS, Declarant intends to sell Town House Units and Detached Single Family Dwellings on the property and by this declaration imposes on all the Property covenants, conditions, and restrictions under a general scheme or plan for the benefit to the owners of Town House Units and Detached Single Family Dwellings, now therefore,

WITNESSETH:

Declarant hereby declares that all of the property above described and the Town House Units and Detached Single Family Dwellings to hereinafter be platted shall be sold and conveyed subject to the following easements, restrictions, covenants and conditions, which are imposed to protect the value of the land, promote the purpose of the development of the property, to maintain the aesthetic qualities and protect and promote the general welfare of the owners of the Town House Units and Detached Single Family Dwellings, which easements, restrictions, covenants and conditions shall run with the land and be binding on all parties having any right, title or interest in the Property or any portion thereof, and their heirs, successors and assigns.

DEFINITIONS: for purposes of this Declaration (the “Declaration”), the following words or terms shall be defined as follows:

1. "Sugarloaf Village" shall mean Sugarloaf Village, Inc., a South Dakota Non-Profit Corporation, or its successor, formed for the purpose of providing an entity to carry out the purposes as set forth herein and to provide for a quasi-governmental structure to implement the provisions hereof as provided by its Articles of Incorporation and By- Laws as may now exist or hereinafter be amended and by reference incorporated herein.  In case of any conflicts between the Articles, By-Laws and this Declaration, the Declaration shall control.
 
2. "Owner" shall refer to the record owner, whether one or more persons or entities, of the fee simple title of any Lot upon which is located a Town House or Detached Single Family Dwelling, except contract sellers, in which event the contract purchaser shall be deemed for purposes of this Declaration to be the owner, and excluding those having such interest solely as security for the performance of an obligation. The rights of the Owner may be exercised by any other party or entity upon such party or entity having the express written consent of the Owner.

3. "Property" means all of the land within Sugarloaf Village Subdivision legally described above and any subdivision or replat of any portion thereof.

4. "Unit" means any building or portion thereof situated upon the Property and designated and intended for use and occupancy as a private residence located upon a Lot as hereinafter defined, to include a Town House or Detached Single Family Dwelling.

5. "Lot" means any lot within the Property upon which a Town House or Detached Single Family Dwelling is located or upon which a Unit may be constructed.

6. "Common Area" shall mean all infrastructure and real property owned by the Sugarloaf Village for the common use and enjoyment of the Owners.

7. "Member" shall mean and refer to every Owner entitled to membership in Sugarloaf Village as provided herein or in the Bylaws.

8. "Declarant" shall mean Aberle Chandler Development Co., and its successors and assigns.

9. “Supplemental Declaration” shall mean an amendment or supplement to this Declaration executed by or consented to by Declarant or appropriate others which, by way of example and not limitation, subjects additional property to this Declaration, or imposes expressly or by reference, additional or different restrictions and obligations on the real property or the Owners thereof described therein.  A Supplemental Declaration shall not require the consent of Sugarloaf Village or any Owner, and shall not abridge any existing permanent right granted in this Declaration.

PLATTING OF LOTS AND UNITS AND GENERAL DEVELOPMENT PLAN:

The Declarant tentatively plans 42 Lots for Units, more or less, to be located within the boundaries of the Property, which Lots shall be platted as the development of the project proceeds. Common Areas shall be platted as the project proceeds and upon approval by appropriate governmental entities of the plat thereof, the same shall be conveyed to Sugarloaf Village. Declarant may replat portions of the Property consistent with the development objectives of the Declarant and place or grant such easements as deemed appropriate by Declarant for providing ingress, egress and services for the Property, Sugarloaf Village and Owners.

The Declarant’s general development plan includes construction of Town Houses or Detached Single Family Dwellings, ranging from 1 to 3 story construction, with attached garages and/or incorporated indoor space to accommodate the storage of golf carts, snowmobiles, ATV’s, etc.   All architectural designs and floor plans are subject to Declarant’s written approval prior to construction.  The exterior treatment of Units are to incorporate stone, brick, stucco, heavy timber, and other durable exterior finishes, as approved in advance of construction by Declarant.  All Units constructed within each of the three construction areas, including Alpine Circle Area, East Woodland Springs Area and West Woodland Springs Area will have a similar and cohesive exterior appearance.  Units will be situated and arranged by the Declarant to address sunlight, views, outdoor access and privacy.  Sugarloaf Village Subdivision is located in a naturally beautiful area with a blend of mature pine, spruce, birch, aspen and open meadows.  Tree removal will be minimized to accommodate construction.  Declarant plans installation of a walking path to provide pedestrian access through open Common Areas.

COMMON AREAS:

The Declarant reserves the absolute right to identify infrastructure and/or to plat one or more tracts of the Common Area, and to convey the same to Sugarloaf Village from time to time.  Sugarloaf Village shall accept the title so conveyed from Declarant without reservation or condition. Upon transfer of any such Common Area to Sugarloaf Village, all Owners shall have a right and easement of enjoyment in and to the Common Area, which right and easement shall run with the title of each Unit or Lot subject to the following:

1. The right of Sugarloaf Village to charge reasonable admission or other fees for the use of any facility situated on the common area;

2. The right of Sugarloaf Village to suspend voting rights and the rights of use by an Owner for any period during which any assessment against that Owner's Unit or Lot remains unpaid; and for a period of time as may now or hereinafter be specified in the By-Laws of Sugarloaf Village, for any infraction of the rules and regulations as promulgated by Sugarloaf Village;

3. The right of Sugarloaf Village to dedicate or transfer all or any of the Common Area to any municipal or public entity subject to, however, a requirement that an instrument agreeing to such dedication or transfer shall be signed and recorded by two-thirds of the Members of the Sugarloaf Village.  The consent of the Declarant shall also be required if the Declarant owns any interest in the Property at the time such a dedication or transfer is contemplated; and

4. The right of an Owner to use the Common Area may be delegated to persons of his or her family residing in the Unit, the Owner's tenant or resident of the Owner's premises, or Owner’s guests.

5. The terrain of Common Areas and any improvements thereon (such as trails, walkways or sitting areas, if any) may pose risks to users due to the degree of slope, surface conditions, or the like.  The designation of Common Areas by the Declarant, or any development or improvement thereof by the Declarant or Sugarloaf Village, does not constitute any representation by them of the fitness or safety of the Common Areas or any improvements thereon for any particular purpose or use.  Each user of Common Areas or improvements thereon is deemed to assume all risks inherent in such use. Neither Declarant, Sugarloaf Village, or any of the respective members thereof, shall be liable in any manner whatsoever for any claims, actions, liability, damages, costs or expenses of any kind, arising from any use made by any person of the Common Areas or any improvements thereon or any risk to which such user may be exposed.

MANAGEMENT BY SUGARLOAF VILLAGE:

Sugarloaf Village shall operate and supervise the Common Areas and maintain the Common Areas, roads, trails and those portions of the Lots and Units as hereinafter identified for the benefit of the Members, and shall have the power and the right to do the following:

1. Members, their families, guests and renters shall be subject to reasonable rules and regulations promulgated by Sugarloaf Village.

2. Every Owner, upon the purchase of a Unit, shall automatically become a Member of Sugarloaf Village as provided by the Articles of Incorporation and By-Laws thereof, which membership shall continue until the Member no longer holds property or until the Member assigns his or her interest therein subject to such restrictions or limitations as may be imposed. Membership shall automatically terminate without notice upon termination of ownership and any assigned or transferred interest shall automatically terminate upon termination of the assignor's or transferor's ownership interest.

3. Sugarloaf Village may provide penalties for violation of its duly adopted rules and regulations and for failure to pay assessments due and payable to Sugarloaf Village, including loss of privileges and loss of voting rights in Sugarloaf Village as provided by the Articles or Incorporation or By-Laws.

4. Sugarloaf Village shall have the right to permit construction of such buildings as may be necessary for the proper protection and maintenance of equipment and utilities on the property and construct such buildings or other structures or make such improvements to the Common Areas as the Sugarloaf Village shall deem appropriate in its sole discretion.

5. Upon sixty percent (60%) vote of the Members, Sugarloaf Village may borrow money to improve, maintain or repair the Property. The rights of Owners shall be subordinate to the lien of any such mortgage.

6. Sugarloaf Village shall have the right to levy assessments upon its Members pursuant to the covenants or purposes hereinafter set forth.

7. Sugarloaf Village shall have such power and right to do all things as provided in the Articles of Incorporation and By-Laws of Sugarloaf Village.

8. Sugarloaf Village may employ a manager and/or a management agent to perform such duties and services as the Board of Directors shall authorize.

COVENANT FOR ASSESSMENTS:

1.	Each Owner, whether or not it shall be so expressed in any deed or document of conveyance shall be deemed to covenant and agree to pay to Sugarloaf Village general assessments or charges levied on a monthly basis, and special assessments or charges to be fixed, established and collected from time to time, as hereinafter provided. The general assessments and special assessments, together with interest thereon, at the judgment rate from time to time from and after the date the same becomes due and payable, together with costs of collection, shall be a charge on the Unit or Lot and shall be a continuing lien against which such assessment is made. Each assessment, together with interest thereon and costs of collection, shall also be the joint and several personal obligation of the person, group of persons or entity who was the Owner of such Unit or Lot at the time when the assessment became due and payable.

2.	The purpose of any general or special assessment levied by Sugarloaf Village shall be used exclusively for the purpose of promoting the recreation, scenic enjoyment, and general welfare of the residents of the Property and in particular for the improvement and maintenance of the Property and access to the property, including but not limited to:

a. All operating expenses of the Sugarloaf Village, including services furnished;

b. The cost of necessary management and administration including fees paid to any management agent by Sugarloaf Village;

c. Taxes and assessments levied against Sugarloaf Village or upon any property which it may acquire or such taxes and assessments as Sugarloaf Village may be required to pay;

d. The cost of fire and extended liability insurance on the Property and Common Area and other such insurance as Sugarloaf Village may procure;

e. The cost of furnishing street and parking area maintenance and improvements, snow removal, maintenance of Common Areas and improvements thereon, lawn maintenance, street lighting, maintenance and operation of the power and water distribution infrastructure, maintenance & operation of community sewer infrastructure, garbage and trash collection, tax and accounting services, and/or other services to the Property, Common Area, or Lots or Units;

f. The cost of funding all reserves established by Sugarloaf Village, including when appropriate, a general operating reserve and a reserve for replacements.

3.	It shall be the duty of the Board of Directors of Sugarloaf Village to determine the amount of the general assessment, if any, for each Lot or Unit for each assessment period. The general assessment for any Lot or Unit for any assessment period shall become due and payable and a lien against the Lot or Unit on such date as specified by the Board of Directors. The Board of Directors shall make reasonable efforts to determine the amount of general assessment against each Lot or Unit for each assessment period and to give written notice of the assessment for each Lot or Unit to the Owner thereof, together with the due dates of periodic installments if such assessment is allowed by the decision of the Board of Directors to be paid in installments at least thirty (30) days prior to the first day of each assessment period. The Board of Directors shall prepare and maintain a roster of the Lots and Units and the general assessment currently applicable thereto and shall make such roster available for the inspection of Members on request. General assessments will be collected on a monthly basis and are due and payable on the first day of each month.  Late payments are subject to late fees as determined by the Board of Directors in addition to other provisions contained herein. The Board of Directors of the Sugarloaf Village may fix the annual general assessment at any amount not in excess of the initial rate of Two Hundred Dollars ($200.00) per month. 

4.	Increase in the general assessment from and after January 1, 2007, for all Units or Lots may be increased by the Board of Directors of Sugarloaf Village without a vote of the Members by not more than an additional annual rate of ten percent (10%). The maximum general assessment may be increased above the limit imposed upon the Board of Directors by a resolution approved by two-thirds of the votes of the Members at annual meeting or at a special meeting called for that purpose.

6. Special assessments in addition to the general assessments authorized may be imposed by Sugarloaf Village from time to time by levy of a special assessment for such purposes as the Sugarloaf Village deems necessary, provided, however, that any special assessment shall be levied only by a resolution approved by two-thirds of the votes of the Members at an annual meeting or at a special meeting called for that purpose.

7. The general assessment for each Lot or Unit shall commence on the first day of the month following the conveyance by the Declarant to the Owner of the Lot to which such assessment is appurtenant, and any assessment shall be pro-rated for the balance of the assessment period in relation to the general assessment, which would have been imposed on the Unit if so subject and shall become due and payable and a lien on the Lot as of the date of conveyance of the Lot or Unit.

8. Notwithstanding the provisions as hereinabove set forth, the Declarant shall not be required to pay general assessments or special assessments for any Lot or Unit in which it has an interest, provided, the foregoing limitations shall not apply to any Lot or Unit held by the Declarant or in which the Declarant possesses an interest from and after the date and time the same has been occupied for residential purposes.  

9. Sugarloaf Village may establish and maintain a reserve fund for replacements and reserve fund for general operating expenses by the allocation of and payment monthly or such other term to such reserve fund of an amount designated from time to time by the Board of Directors of Sugarloaf Village. Such fund or funds shall be conclusively deemed to be a common expense of Sugarloaf Village. Such fund or funds shall be deposited in such accounts as is deemed appropriate in the discretion of the Board of Directors. The reserve for replacements may be expended only for the purpose of effecting improvements to the property or replacement of improvements and for operating contingencies of non-recurring nature. The proportionate interest of any Member in any reserve shall not separately be withdrawn, assigned or transferred or otherwise separated from the Lot or Unit which it appertains and shall be deemed to be transferred with such Lot or Unit.

10. The Sugarloaf Village shall, upon demand at any reasonable time, furnish to any Owner liable of assessment a certificate in writing signed by an officer or other authorized agent of Sugarloaf Village stating whether such assessment is paid or unpaid. Such certificate shall be conclusive evidence of the payment of any assessment therein stated to have been paid. A charge as may be determined by the Board of Directors may be levied in advance by Sugarloaf Village for each certificate so issued.

BREACH OF PAYMENT OF ASSESSMENTS:

Any general or special assessment levied pursuant to these covenants and declarations, which is not paid on the date when due shall be delinquent and shall, together with the interest thereon at the judgment rate and costs of collection, become a continuing lien upon the Lot or Unit against which such assessment is levied; and such assessment shall bind such Lot or Unit in the hands of the Owner thereof, his heirs, devisees, personal representatives and assigns. The obligation of such Owner to pay such assessment, however, shall also remain his personal, joint and several obligation. If the assessment is not paid within thirty (30) days after the due date, Sugarloaf Village may bring an action at law against the Owner personally obligated to pay the same or may foreclose on the lien against the Lot or Unit in the amount provided by law. In either event, the Sugarloaf Village shall also recover from such Owner or out of the proceeds of such foreclosure accrued interest and costs of collection, including but not limited to, reasonable attorney's fees. No Owner may waive or otherwise escape liability for the assessments provided for in this declaration by non-use or abandonment of his Lot or Unit.

The lien of the assessments provided for in this declaration shall be subordinate to the lien of any first mortgage now or hereafter placed upon any Lot or Unit subject to assessments; provided, however, that sale or transfer pursuant to a decree of foreclosure, or any other proceedings in lieu of foreclosure shall not relieve such Lot or Unit from liability for any assessments becoming due after such sale or transfer nor from any lien or any such subsequent assessments.

That in a voluntary conveyance of a Unit or Lot, the grantee of the Unit or Lot shall be jointly and severally liable with the grantor for all unpaid assessments against the latter at the time of conveyance without prejudice to the grantee's right to recover from the grantor the amounts paid by the grantee therefore.

EXTERIOR MAINTENANCE OF DWELLINGS:

The Sugarloaf Village shall, in the interest of the general welfare of all Owners, require that an Owner of a Unit perform necessary periodic exterior maintenance upon Units, including but not limited, periodic painting or staining of exterior building surfaces and trim, repair and maintenance of gutters, down-spouts, and roofs, care of shrubs and trees, lawns, sprinkler systems, walks, driveways and other exterior improvements, all as and when it becomes necessary in the discretion of the Board of Directors of Sugarloaf Village. The cost of the same shall be paid by the Owner of any Lot or Unit.

In the event such exterior maintenance is deemed necessary by the Board of Directors and the maintenance is not completed by the Owner, then and in that event, by resolution of the Board of Directors so stating which shall be deemed conclusive, the work will be completed by Sugarloaf Village. All costs incurred shall be assessed against the Lot or Unit upon which such maintenance is done and, when so assessed, a statement for the amount thereof shall be rendered to the Owner of the Lot or Unit at which time the assessment shall become due and payable. Such assessment shall be continuing lien against the Lot or Unit and an obligation of the Owner pursuant to the terms and conditions of the levy of a general assessment as hereinabove provided.  

For the purposes of performing the exterior maintenance required or authorized by this section, Sugarloaf Village, through its duly authorized agents or employees, shall have the right, after reasonable notice to the Owner, to enter upon the premises of the Owner and to perform such maintenance at any reasonable hour in the circumstances.

The Board of Directors of Sugarloaf Village or its duly authorized agent will require that the type and quality of materials used in the conduct of maintaining the exterior spaces are in keeping with the original appearance and construction of the Unit.  Owners are responsible for the cost of rework or replacement of any maintenance activity performed by the Owner as deemed necessary by the Board of Directors of Sugarloaf Village. 

USE RESTRICTIONS:

It is hereby declared that certain restrictions of use are necessary and appropriate for the general welfare of the Owners and for the promotion of the general purposes and interest of the Sugarloaf Village Project, and therefore, each Unit and each Lot shall be subject to the following:

1. No part of any Lot or Unit shall be occupied or used for any purpose other than private residential purposes. Notwithstanding, each private residence, or Unit may be rented on a long term basis, on a limited annual basis as provided by State Statute, or as a vacation rental property, provided the property is rented through a rental agency approved/acceptable to State and County regulatory authorities and the Board of Directors of Sugarloaf Village.  The Owner of a Unit is ultimately responsible for all tenants and guests.  If, in the sole discretion of the Board of Directors of Sugarloaf Village, an Owner is not able or willing to manage the conduct and behavior of guests or tenants utilizing the Unit, that Owner may be prohibited for a time, or indefinitely from further leasing of the Unit 

2. No building, fence, wall or other structure shall be commenced, erected, or maintained upon the Property or Lot nor shall any exterior addition to or change or alteration thereof be made to any Unit until the plans and specifications showing the nature, kind, shape, color, height, materials and location of the same shall have been submitted to and approved in writing as to harmony of external design and topography by the Board of Directors of the Sugarloaf Village and subject to approval of Declarant as Declarant's rights are hereinafter provided. In the event such design and location is not approved within sixty (60) days after plans and specifications have been submitted, approval will not be required and the proponent of the same shall be deemed to have fully complied herewith.

3. No trees, shrubs or other landscaping feature upon a Lot or anywhere on the Property shall be added, removed or altered without written approval of the Board of Directors or the Board’s designated agent. 

4. No noxious or offensive activity shall be carried on upon any part of the Property, nor shall anything be done thereon which may be or may become an annoyance or public or private nuisance.

5. No structure of a temporary character shall be used on the Property at any time.

6. No sign of any kind shall be displayed to public view on any part of the Property unless the same may be permitted by existing zoning ordinances in which event no sign shall exceed one square foot in area except for such signs as are deemed appropriate for the general purpose of Sugarloaf Village and signs not more than six (6) square feet advertising a dwelling for sale or rent. However, the Declarant shall have the right to place larger signs on the Property for purposes of the construction and sale of Units in the Declarant’s discretion.  

7. Interior window and patio door coverings on windows and patio doors facing the outside of Units shall be of neutral color (such as white or tan, but not blue or red, for example), and no tin foil or similar covering shall be placed in or on a window or patio door.

8. No animals, livestock or poultry of any kind shall be raised, bred or kept on any part of the Property, except for pets maintained totally within the residential structure and dogs or cats not to exceed a total of two (2) of either or in combination provided they are primarily confined to the inside of the Unit and when or if outside are accompanied, supervised and controlled and in no event shall any pet be allowed to create noise or trespass upon properties of other Owners. Upon any infraction hereof, the Board of Directors of Sugarloaf Village or its designated committee may upon its own initiative or shall upon any complaint of any Owner give notice to the Owner of the Unit in which the pet is located and the matter shall be considered and the determination of the Board of Directors or its committee as to whether or not the pet shall be allowed to continue to reside within the Property shall be deemed conclusive and the Owner of the pet shall comply with the determination.  

Inasmuch as a pet may need to relieve itself outside, the Owner is required to supervise the pet by maintaining it on a lead, and ensure that these acts do not take place on other Owner's property, or common Village Property. Pet droppings will be collected by the pet owner. No pet droppings will be allowed anywhere on the Property grounds. The Owner must also ensure that his/her pet's actions do not result in adverse aesthetic impacts, such as the killing or deterioration of the grass surfaces.

Pet owners are also required to ensure that their pets do not disturb, destroy, or otherwise scatter trash bags, or trash contained in trash bags. These restrictions apply equally to all Owners, their guests, and lessees of any Unit.

9. No part of the Property shall be used or maintained as a dumping ground for rubbish or garbage, and trash, garbage or other waste shall not be kept except in sanitary containers and all equipment and containers used for storage or disposal of such material shall be kept in a clean and sanitary condition.

10. No outdoor storage of any nature is permitted.

11. Exterior decorations or installations of any kind are prohibited that affect operations conducted by Sugarloaf Village, including snow removal and lawn mowing.

12. Exterior lights (including seasonal or holiday lighting) and all holiday decorations shall be subject to Board of Director guidelines and approval.  Christmas lights and decorations are permitted after November 1st of each year and must be removed no later than January 30th.   All outdoor lighting shall be according to standard electrical specifications and shall be designed to minimize light pollution and scatter in a horizontal direction.

13. Off-street parking of motor vehicles is restricted to those areas designated as driveways or parking lots and no vehicle that is not in everyday operating condition shall be parked or stored except within the Unit’s garage. The Board of Directors shall have the right to assign additional parking spaces on all streets or in Common Areas as the board shall deem appropriate.  Recreational Vehicles (RV's), fifth wheels, camper trailers, horse trailers, boats, boat trailers and similar vehicles must be parked or stored in Unit’s garage or in  approved outbuildings, and storage or non-use of the same outside of an approved outbuilding is not permitted.

14. Owners and their renters are restricted to the number of vehicles parked or operated on the Property to the space available in the Unit’s garage and driveway.

15. Conversion of garage space in any way that precludes the use of that space for parking or storage of vehicles is expressly prohibited.

16. Television and radio antennae and satellite dishes are to be located as inconspicuously as possible, and are subject to approval by the Board of Directors.

17. No firearms shall be discharged within the Property.

18. No incinerators, open fire pits, open burning or unscreened outdoor fireplaces shall be allowed.  A residential-size gas or charcoal cooking grill is permitted.
  
19. No portion of the Development shall be used to explore for or remove gravel or minerals of any kind.  No refining, quarrying, or mining operations shall be permitted upon and/or in any Lot. Nor shall excavated tunnels, mineral excavations, or shafts be permitted upon and/or in any Lot.

20. The Board of Directors shall select one style of mailbox used within the Property to be supplied by Sugarloaf Village.

21. In the interests of passage of emergency vehicles and controlling congestion, Owners will refrain from the parking of personal vehicles on the street.  Owner’s vehicles will be parked in the Unit’s driveway and/or garage.  Owner’s guests, including service vehicles, must park in designated parking areas.  In the event that such parking areas are full, guests are permitted to park at the side of the street.  In no case will overnight or long term parking be permitted on the street.  Owners are responsible for regulating guest parking to conform to parking regulations. 

22. No Lot shall be divided or subdivided and no portion of any lot other than the entire Lot shall be transferred or conveyed for any purpose. No portion of any Unit other than the entire Unit shall be leased. The provisions of this subsection shall not apply to the Declarant and the provisions hereof shall not be construed to prohibit the granting of any easement or right of way to any political subdivision, public utility or other public body or authority or to the Sugarloaf Village.

23. Sugarloaf Village may, in the interest of the general welfare of all Members and after reasonable notice, enter upon any Lot or the exterior of any Unit at reasonable daylight hours of the purpose of inspecting, removing or correcting any violations or breach or any attempted violation of any of the covenants or restrictions contained in this section, or for the purpose of abating anything herein as a prohibited use or a nuisance, and no such entry or inspection shall be considered a wrongful action; provided, however, that no such action shall be taken without a resolution of the Board of Directors of the Sugarloaf Village. The Board of Directors of the Sugarloaf Village may adopt such mandatory penalties as they deem appropriate for violation of any section hereof and upon violation and notice thereof being given to the violator and failure to cure the same within five (5) days thereof, said penalty or correction shall be added to and become a part of the general assessment to which the unit is subject.

24. Approval or disapproval of any proposed improvement does not constitute endorsement or rejection of any particular design or aspect thereof, nor does the action constitute any representation of fitness (or lack of fitness) of the design for any purpose.  Neither Declarant, Sugarloaf Village, or the Board of Directors or any of the respective members thereof shall be liable in any manner whatsoever for any claims, actions, liability, damages, costs or expenses of any kind, for any approval or disapproval by the Board of Directors or its representative with respect to any submission made pursuant to this Declaration.

PARTY WALLS:

Each wall which is built as a part of the original construction of any Unit on the Property and placed on the dividing lines between Lots, shall constitute a party wall, and the general rules of law regarding party walls and liability property damage due to negligence or willful acts or omissions shall apply to the extent not inconsistent with the provisions of this section.  The costs of reasonable repairs and maintenance of the portion of the party walls, which is of common benefit, shall be equally shared by the Owners who make use of the wall. If a party wall is destroyed or damaged by (fire or other casualty, any Owner who has used the wall may restore it and if the other Owner thereafter makes use of the wall, they shall contribute to the cost of restoration thereof in proportion to such use without prejudice, however, to the right of any such Owners to call for a larger contribution of the others under any law regarding liability for negligence or willful acts or omissions.

The right of any Owner to contributions from any other Owner under this section shall be appurtenant to the land and shall pass to such owners expressed in title.

EASEMENTS:

Easements for public utilities, including but not limited to gas, electricity, telephone, cable television, water and sewer, for the benefit of the Property or any part thereof shall exist over and across Common Areas and Lots except for such portion thereof upon which the Unit is located. There shall also be utility easements through the walls, floors, and ceilings of the individual Units for the benefit of all adjoining Units.

Such easements shall be made for the purposes of installation, maintenance, repair or shutoff of such service.

INSURANCE:

Sugarloaf Village may purchase insurance as trustee for the benefit of the Sugarloaf Village, Owners and their mortgages, as their interest may appear. Provisions shall be made for the issuance of certificates of mortgage endorsements through the mortgages of the Units.

Insurance may be purchased to cover the following:

1. All buildings and improvements owned operated and maintained for the benefit of the Sugarloaf Village in an amount equal to the insurable replacement value, as determined annually by the Board or Directors of Sugarloaf Village, which overage shall afford protection against "all risks" or direct physical damage or loss with such deductible as deemed appropriate.

2. Fidelity bond of the Sugarloaf Village Directors, Fiscal Officers, and Agents in an amount as the Board of Directors shall determine from time to time, and workmen's compensation as required by law.

3. Such other insurance as the Board of Directors of the Sugarloaf Village shall determine necessary.


RIGHTS OF FIRST MORTGAGEES:

Other provisions of this Declaration notwithstanding, Sugarloaf Village, the Board of Directors of the Sugarloaf Village and the Members shall not:

1. Without the prior written approval of all first mortgagees of record of Lots or Units, totally abandon all the covenants and restrictions established by this declaration, or

2. Partition, subdivide, sell or otherwise dispose of Common Areas or community facilities (for any purpose other than the repair or restoration of such Common Area or community facilities or unless such partition, subdivision, sale or disposition does not restrict or modify the Owner’s rights of use or enjoyment), unless thirty (30) days advance written notice of the proposed transaction is given to all first mortgagees of record of Lots or Units and at least two-thirds of such mortgagees have either failed to object to the proposed transaction within the thirty (30) days, or have given their written approval to such transaction.

3. This provision does not apply to actions by the Declarant to partition, subdivide, sell or otherwise dispose of Common Areas.

No first Mortgagee of record of any Lot or Unit shall:

1. Be required to cure any breach of this Declaration which is not readily curable as to a Lot or Unit acquired by such mortgagee by foreclosure or by conveyance in lieu of foreclosure; provided, however, that such mortgagee is liable for all assessments which become due after such foreclosure or conveyance in lieu of foreclosure, or

2. Be affected by any amendment to this Declaration unless written consent thereto is given or unless prior to such amendment all such first mortgagees of record have been given thirty (30) days advance written notice of the proposed amendment and at least two-thirds of such mortgagees have either failed to object to the proposed amendment within the thirty (30) days, or have given their written approval to such amendment.

Upon written request thereof, first mortgagees of record shall be given written notice by the Board of Directors of Sugarloaf Village of any default in payment of assessments or in the discharge of other obligations pursuant to this Declaration not cured within the time provided by the Owner of a Lot or Unit in which such mortgagee has a security interest.

First mortgagees of record of Lots or Units shall have the right to examine the books and records of the Sugarloaf Village at reasonable times and to obtain, upon written request therefore, annual reports and financial data prepared by the Sugarloaf Village.

RIGHTS OF DECLARANT:

Other provisions of this Declaration notwithstanding the Sugarloaf Village, its Board of Directors, and the Members shall not without prior written approval of Declarant:

1. Amend or totally abandon the Covenants and Restrictions established by the Declaration, and Declarant shall not be bound or affected by any amendment hereto not consented to by the Declarant; or

2. Partition, subdivide, sell, or otherwise dispose of Common Areas for any purpose; or,

3. Impose general assessments or special assessments or service charges or user fees or any other charges upon the Declarant or upon any real property in which Declarant has an interest.

4. Further, Declarant reserves the right to prepare and file from time to time such Supplemental Declaration(s) as may be necessary or appropriate to: (A) carry out the purposes of such Supplemental Declaration(s) as is provided in this Declaration; and, (B) without the prior consent of the Sugarloaf Village or any Owner, to conform these Covenants to the governing ordinances of Lawrence County, South Dakota.

TERMINATION OF DECLARANT'S RIGHTS:

Declarant's rights as set forth in the foregoing section and all provisions as herein contained requiring the consent or approval of the Declarant shall terminate upon the date the Declarant no longer owns any interest in the Property, and this provision is not subject to amendment or change without the Declarant’s consent.  The indemnification provided to the Declarant, its directors, officers, shareholders and employees by Sugarloaf Village as provided in the Articles and By-Laws shall survive the termination of the Declarant’s rights hereunder, and no future amendment of the Articles, By-Laws or Declaration shall restrict or limit such indemnification.

DURATION AND 	AMENDMENT:

The covenants and restrictions of this Declaration shall run with and bind the land, and shall inure to the benefit of and be enforceable by the Sugarloaf Village or any Owner, their respective legal representatives, heirs, successors and assigns for a term of the (10) ten years from the date of recordation of the Declaration, after which the said covenants shall be automatically extended for successive periods of the ten (10) years each. However, this Declaration may be amended any time, except where permanent easements or other permanent rights or interests are herein created, or rights or other permanent rights or interests are herein created, or rights or interest are created in third persons, by an instrument signed by Owners of two-thirds of the Lots and placed of record wherein this Declaration is recorded.  No such amendment shall be effective unless written notice of the proposed amendment is sent to every Owner thirty (30) days prior to action being taken on the proposed amendment. No change of circumstances or conditions shall operate to amend any of the provisions of the Declaration, which may be amended only in the manner herein above provided. None of the provisions of the Declaration shall be construed as a condition subsequent or as creating a possibility of reverter.

INCORPORATION BY REFERENCE OR RESALE:

In the event any Owner sells or otherwise transfers his or her Lot or Unit, any deed purporting to effect such transfer shall contain a provision incorporating by reference the covenants and restrictions set forth in this Declaration, although the failure to do so shall not be deemed to defeat, alter, or terminate these covenants and restrictions as set forth in this Declaration as to said Property transferred.

NOTICES:

Any notice required to be sent to any Member or Owner of a Lot, Unit or any first mortgagee of a Lot or Unit under the provisions of this Declaration shall be deemed to have been given when mailed by first class mail, postage prepaid, to such Member, Owner or mortgagee at his address as it appears on the records of the Sugarloaf Village at the time of such mailing.

ENFORCEMENT:

These covenants and restrictions may be enforced by the Sugarloaf Village or any Member or Owner. Enforcement of these covenants and restrictions shall be by any proceeding at law or in equity against any person or persons violating or attempting to violate any covenants or restriction, either to restrain or enjoin violation or to recover damages, and against the Property or any Lot or Unit to enforce any lien created by these covenants, except for monetary penalties, which may only be enforced by the Sugarloaf Village; and the failure or forbearance by the Sugarloaf Village or any Member or Owner to enforce any covenant or restriction herein contained shall in no event be deemed a waiver or work as an estoppel of the right to do so thereafter.

BINDING EFFECT AND COMPLIANCE:

Each Owner, the Owner's heirs and assigns or any person acquiring any right or privileges there from shall be fully bound by and shall comply with the provisions of these declarations, the By-Laws and Articles of Incorporation of Sugarloaf Village, decisions and resolutions of the Board of Directors or their authorized agent of Sugarloaf Village and any amendments hereinafter duly adopted to these covenants or said By- Laws or Articles of Incorporation, and failure to comply with such provisions, decisions or resolutions shall be grounds for action as so authorized, action to recover sums due or for damages, or action for injunctive relief.

INVALIDITY AND SEVERABLITY OF PROVISIONS:

Each and every covenant, restriction, provision, section and paragraph of this Declaration is deemed severable and in the event that anyone or more of the same are declared invalid or unenforceable, all remaining provisions shall remain in full force and effect. 

NO DEDICATION TO PUBLIC USE:  

Nothing herein contained shall be construed as a dedication to public use or as an acceptance for maintenance of any roads, paths, Common Areas or community facilities by any public or municipal agency, authority or utility.
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