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DECLARATION
OF

RESTRICTIONS ONUSES
WITIIIN

THE OAXS COMMERCIAL 3RD ADDITION

THIS DECLARATION OF RESTRICTIONS ON USES WITHIN T}IE OAKS
COMMERCIAL 3RD ADDITION ('Declaration ) is made effective the 23'd day of June,

2015, by Rock Road Commercial, Inc., a Kansas corporation (rereinafter refened to as

"Declarant").

RECITALS

A. Declarant is the owner ofthe following described land (hereinafter referred to as

the "Property'') located in Sedgwick County, Kansas, to-wit:

Lots 1, 2 and 3, Block A,
Including platted Reserve A

The Oaks Commercial 3rd rn Addition to Derby' Sedgwick County' Krnsas

such real property being hereinafter refened to as the "Property". The term "Lot" shall mean

only Lots 1,2, and 3 and the term "Lot" shall expressly not irclude Reserve A. Individually each

of Lots 1, 2 or 3 shall be referred to herein as a "Lot" and collectively as the "LotJ'.

B. Declarant anticipates that it will convey the following described land (hereinafter

referred to as the "Grocery Lot"):

Lot 3, Block A,
The Oeks Commercid 3rd' an Addition to

Derby, Sedgwick CountY, Kansas

C. The following portions of the Property shall be referred to herein as the "Residual

SItot

Lots"):
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Lots I and 2, Block A,
The Oaks Commercial 3rd, an Addition to

Derby' Sedgwick County, Kansas

D. Declarant firther anticipates that it will convey the platted Reserve A ("Reserve

A") within the Property, to the Oaks Commercial 3'd Owners' Association (the "Association"),
and will convey the Lots 1, 2, and3, Block A, within the Property to one or more persons or
entities who will become record title owner of a fee or rlndivided fee interest in a Lot, such
persons or entities referred as to "Owner" or "Ovuners".

E. It is the purpose and intention of the Declarant and of this Declamtion that the

Property be held and/or conveyed subject to the provisions ofthis Declaration.

F. In order to ensure the proper development of the Property and to provide for the
potection ofthe value ofthe Propety and the protection of the rights ofthe Property owners, it
is necessary to establish binding use restrictions, covenants, and conditions applicable to the

Property which shall be binding upon any person or entity acquiring an interest therein, their
gmntees, successors, heirs, legal representatives and assigns.

NOW, THEREFORE, Declamnt hereby declares that the Property shall be held and used

subject to the following restrictions, covenants and conditions, all ofwhich are for the purpose of
promoting the development and protecting the value and desirability of the Property, and which
shall run with the land and be binding on all parties having or acquiring any right, title or interest
therein or any part thereof, their heirs, successors, and assigns, and shall inure to the benefit of
and burden each owner thereof.

ARTICLE I
USE RESTRICTIONS

l.0l Use Restrictions on the Residual Lots and Reserve A. Declarant covenants and

agrees, for the benefit of the Grocery Lot, that neither Declarant, nor any successor in interest
will use, lease, rent, sell or otherwise permit the Residual Lots and./or Reserve A to be owned,
controlled, leased, used or occupied for the uses set forth in Exhibit A. attached hereto and made

a part hereof.

1.02 Use Restrictions on the Grocerv Lot. Declarant covenants and agrees, for the

benefit ofthe Residual Lots, that neither Declarant, nor any successor in interest will use, lease,

ren! sell or otherwise permit the Grocery Lot to be owned, controlled, leased, used or occupied
for the uses set forth in Exhibit B. attached hereto and made a part hereof.

1.03 Use Restrictions on the Grocerv Lot. Lot 1 and Reserve A. Declarant
covenants and agrees, for the benefit of the Lot 2, that neither Declarant, nor any successor in
interest will use, lease, rent, sell or otherwise permit the Grocery Lot, Lot 1 and/or Reserve A to
be owned, controlled, leased, used or occupied for the uses set forth in Exhibit C. attached heleto
and made a part hereof.
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ARTICLE II
GENERAL PROVISIONS

2.01 Provisions Bindins on Grante6. Declarant and each grantee hereafter of any
part or portion of the Property covered by this Declaration, and any purchaser under any gant,
contract ofsale or lease covering any part or po(ion of the Prope(y, accepts the same subject to
all of the terms, restrictions, covenants, conditions, duties and obligations provided for in this
Declaration. This Declaration shall inure to the benefit of and be binding upon the respective
successors and assigns (including successive, as well as immediate, succ€ssors and assigns) of
the Owners and the Declarant (as the owner of Reserve A).

2.02 Interrretetions of Restrictions. ln interpreting and applying the provisiors of
this Declaration, they shall be held to be minimum requirements adopted for the promotion of the

health, safety, comfort, convenience and general welfare of the Properfy. It is not the intent of
this Declaration to interfere with any provisions of any law or ordinance or any nrles, regulations
or permits previously adopted or issued pursuant to 1aw relating to the use of buildings or
premises; nor is it the intention of this Declaration to interfere with or abrogate or annul
easements, covenants or other agreemeots between parties, provided, however, that where lhis
Declaration imposes a $eater restriction upon the use or occupancy of any portion of the
Property or upon the construction of buildings or structures, or in connection with any other
matters that are imposed or required by such provisions of law or ordinances or by such rules,
regulations or permits, or by such covenants, easements and agreements, theq in that case, the
provisions of the Declaration shall control.

2.03 Construction end Validity of Restrictions. All of the restrictions, conditions,
covenants, reservations, liens and charges contained in this Declaration shall be construed

together, but if it shall at any time be held that any otre or more of such restrictions, conditions,
coverumts, reservations, liens or charges, or any part thereof, are invalid or for any reason

become unenforceable, no other restriction, condition, covenant, reservation, lien or charge, or
any part thereof, shall be affected or impaired.

2.04 Waiver and Excentions. The failure by Declarant, the Association or any Owner
or any other person to enforce any of the restrictions, conditions, covenants, reservations, liens or
charges to which the Property or any part thereofis subject, shall in no event be deemed a waiver
of the right to do so tlereafter or to enforce any other restriction, conditiorL covenant,

reservation, lien or charge.

2.05 Severabilitv. All of the covenants, conditions and restrictions contained in this
Declaration shall be construed together, but if it shall at any time be held that any one or more of
such covenants, conditions or restrictions, or any part thereof, is invalid or for any reason

becomes unenforceable, no other covenant, condition or restriction or any part thereof, shall be

affected or impaired.

2.06 I!!!q. All titles used in this Declaration are intended solely for convenience of
reference, and the same shall not affect that which is set forth in the terms and conditions of this

Declaration nor the meaning thereof.
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2.07 Successors-in-Interest. Reference herein to the Association, Declaran! or
Owner shall include its respective successol and each such successor shall succeed to the rights,
powers and authority hereunder of its predecessor, whether by appointment or otherwise.

2.08 Term. The covenants, conditions and restrictions of this Declaration shall run

with and bind the Property and shall inure to the benefit of and be enforceable by the Association

and any Owner of any portion of the Property, their respective legal representatives, heirs,

successors and assigns, for a term of thirty (30) years from the date hereof, after which time the

covenants, conditions and restrictions hereof shall be automatically extended for successive

periods of ten (10) years each, unless an instrument, signed by all ofthe Owners of l,ots 1' 2' and

3, Block A within the Property has been recorded, ageeing to abolish or change these

reskictions, covenants and conditions, in whole or in part. Notwithstanding the foregoing, if
applicable law does not permit such duration, then the term of this Declaration shall run for the

maximum time period pennitted pursuant to applicable law.

2,09 Amendments. No change, amendment, termination or attempted waiver of aay

of the provisions ofthis Declaration shall be effective unless in writing and sigred and recorded

by all Owners ofLots 1, 2, and 3, Block A within the Property.

2.lO Mortsese Protection Clause No breach of any covenan! condition or

restriction hereio contained, nor the enforcement of any lien provided for hereiq shall defeat or

render invalid the lien of any mottgage made in good faith and for value, but all of these

covenants, conditions and restrictions shall be binding upon and effective against any Owner

whose title is derived through foreclosure sale.

2.ll No Merser. All of the provisions of this Declaration are for the mutual benefit

and protection of the present and all future owners of the Property; and if there should a any

time be common ownership ofany of the Property, or any estate therein then it is the intention of
the Declarant that there be no merger into the respective fee simple estates of the rights aud

benehts and the obligations and burdens of this DeclaratiorL but ratha that such rights and

benefits and such obligations and burdens shall be separately preserved for the benefit of all

future owners of the fee simple estates in the Property.

2.12 Terminstion of Lirbilitv Upon Trsnsfer. If the Owner of a portion of
the Property should transfer its fee simple interest (or any portion thereof) h and ownership of
such Property, then the obligation and liability of the transferor for the performance or breach of
any covenant or provision contained in this Declaration, occurring after the date of such transfer,

shall automatically be terminated with respect to only the portion of the Property actually

transfered; and the transferee, by the acceptance of the conveyance of such fee simple interest

shall automatically be deemed to have accepted, assumed and agleed to observe or perform all

such covenants or provisions aftet the date of zuch transfer.

2.13 Covenents Run With the Land. It is intended that lhe restrictions, covenants,

and conditions as set forttr in this Declaration, shall run with tle land. If any portion of the

Property is su$ivided and sol4 any obligation or expense attributed to a subdivided parcel shall

be deemed an expense of such subdivided parcel and the then owner thereof.
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2.14 Defaults. If Declarant, any Owner or the Association (the "DefaultinC Perty")
should fail to observe any of the terms, conditions, resrictions or provisions o{ or should fail to
perform any of its covenants or obligations under this Declaration widrin a period of 30 days

after any other Owner and the Association (the "Non'Defaulting Owner") has given to the

Defaulting Party \vritten notice thereof, then the Defaulting Party shall be in default under this

Declaration. Ifa default has occurred and is not cured within the time period specified in this

Section 2.14, then any of the Non-Defaulting Parties shall have all of the rights and remedies

afforded to them by law or in equity and also all of the rights and remedies set forth in Section

2.15 below (whether or not they are expressly provided by statute or recognized by judicial

precedent), any one oi more of which may be exercised and enforced independently or

Loncurrently at any time that such default remains uncure4 without waiving any of the Non-

Defaulting Partiesi other rights and remedies, and a]l of which shall, to the extent applicable,

survive the termination ofany right granted in this Declaration.

2.15 Remedies. Following the expiration of the applicable cure period, the Non-

Defaulting farty rnay brhg an action against the Defaulting Party for the specific performance of
any obligition undertaken by the Defaulting Party in this Declaration, for injunctive or other

equitablJ relief, or for damages in any court of competent jurisdiction for Sedgwick county,

Kansas, in order to enforce the rights and remedies available to the Non-Defaulting Party.

2.16 Enforcement.

2.16.1 The Owner(s) of any portion of the Property and the Association shall

have the right to enforce or to prevent the breach by any proceeding at law or in equity' all
covenants, conditions and restrictions now or hereafter imposed by the provisions of this

Declaration. Any action relating to any rights and obligations arising under' or in conncction

witlu this Declaration, including, but not limited to, an action to seek enforcement of or to
prevent the breach of any of the covenants and restrictions contained herein, shall be brought

ixclusively in the Sedgwick County District Court to the exclusion of all other courts and

tribunals.

2.16.2 4l!S49d-@d-e,SgE. The Association and any Owner shall have

the right to include in *"t "t*- for relief (and the Defaulting Owner shall be responsible for) a

r"*ooubla sum for attomey's fees and al1 other exp€nses reasonably incurred in enforcing the

rights, terms, provisions, covenants, conditions and resEictions hereunder.

2.16.3 G4i4g.!CE. This Declaration shall be govemed by and construed in

accordance with the laws of Kansas. For all litigation, disputes and controversies which may

arise out ofor in connection with this Declaration, the Owners hereby waive the right to trial by

ju.y ard consent to the jurisdiction of the courts in Kansas. In the event the Non-Defaulting
-Party 

brings or commences legal proceedings to enforce any of the terms of this Declaration, the

Non'-Defailting party, if succeisfi , sball then be entitled to receive from the Defaulting Party, in

every such u"tio, "o*"o*4 a reasonable sum as attomeys' fees and costs, including all fees

and costs incurred upon any appeals, to be fixed by the court in the same action'
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ARTICLE III
NOTICES: NOTICE OF TRANSFER

3.01 Notices. Any notice or other communication required or permitted to be given to

an Owner under this Agteement shatl be in writing and shall be deemed effective upon delivery
(or refusal of delivery) when transmitted by one of the following methods to such Party at the

address set forth in this Section 3.01: (a) via a nationally recognized ovemight delivery service

(such as FedEx or UPS); or (b) by certified mail, postage prepaid, retum receipt requested. Any
Owner may change its address for notice by giving written notice thereof to the other Ownels at

least ten (10) business days prior to the effective date of such change of address. The address of
each Owner for notic€ initially is as follows:

If intended for the Owner of the Residual Lots, to:

Rock Road Commercial, Inc.
Attn: W.E. Lusk Jr.

1608 E. kwis
Wichita Kansas 6721 l'1823

lf intended for the Owner of the Grocery Lot, to:

Aldi Inc. (Kansas)
Attn: Director of Real Estate

10505 S. K7 HighwaY
Olathe, Kansas 66061

With a coPY to:

Kayne Law GrouP
612 Park Street, Suite 100

Columbus, Ohio 43215
Attn: Alex P. DuPreY

If intended for the Owner of l,ot 2, following conveyance, to:

CGP DerbY MF, LLC
Attn: Robert W. Buchalter
361 Summit Boulevard, Suite I l0
Birmingham, Alabama 3 5243
TelePhone: (205) 968-9263
Fax: (205) 968-9229

With a copy to:

Steve Gold
361 Summit Boulevard, Suite 110
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Birmingham, Alabama 3 5243
TelePhone: (2OS) 968-9263
Fax: (205) 968-9229

And a copy to:

Chad Post
Baker, Donelson, Bearrnan, Caldwell & Berowitz
Wells Fargo Tower
420 Twentieth Steet North
Suite 1400
Birrringham, Alabama 3 5203

TelePhone: QO5) 2M-3823
Fax: (205)488-3823

3,02 Notice of conveyance. If Declarant should convey its fee interest in and to the

Residual fots (ot any po.tion thereofl to another person, it shall notiff the Owner ofthe Grocery

t-oi of such 
"o.rr.y-"" 

at least ten (10) days prior to such transfer in the manner provided in

Section 3.01 hereoi. Such notice shall contain the name of the grantee and the address of such

grantee for purposes ofreceiving notices hereunder.

lsignature and Acknowledgement Page Follows]
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IN WITNESS WHEREOF, Declarant has executed this Declaration the day and year first

above written.

Rock Road Commercial, Inc.,
a Kansas corporation

STATEOFKANSAS )
) ss:

COI]NTY OF SEDGWICK )

BE IT REMEMBERED, that on th"l3{ auy of slq,\e- , 2015, before me,

the undersigned, a Notary Pubtc, came W. E. Lusk, Jr., as President of Rock Road Commercial,

Inc., to me known to be the same person who executed the within instrument of wdting and such

person duly acknowledged to me the execution of the same, for and on behalf, and as the act and

deed of said Corporation.

IN WITNESS WHEREOF, I have hereunto subscribed by name and affixed by official

seal, the day and year last above written.

J6sbr

W. E. Lusk, Jr., President
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EXIIIBIT A

Use Restrictions on the Residual Lots and Reserve A

Declarant coveDants and agrees for the benefit of the Grocery Lot that neither Declarant nor any

successor in interest will use, lease, rent, sell or otherwise permit any portion of the Residual

lots and/or Reserve A to be owned, controlled, leased, used or occupied for the uses set forth

below:

Any use as a Retail Grocery store. The term "Retail Grocery store" shall mean a supermarket,

meat mart"t, $ocery store;fi:uit and vegetable store ol stand, frozen or otherwise processed food

store and an/store'where more than 5b grocery iterns are sold for off-premises consumption.
;netail Grocery Store" shall not include a delicatossen, or any restaurant wherein prepared food

is sold for on-premises consumption or for "take-out" consumption'

l. Any use which is a public or private nuisance

2. Arry use which produces noise or sound that is objectionable due to intermittence, high

frequency, shrillness or loudness

3. Any use which produces obnoxious odors

4. Any use utrich produces noxious, toxic, caustic or corrosive fuel or gas

5. Any use which produces dus! dirt or fly ash in excessive quantities

6'Anyusewhichproducesfire,explosionorotherdamagingordangeroushazard(including
storage, display or sale ofexplosives or fireworks)

7. Any warehouse

S.Anyassembling,manufacturing,indushial,distilling,refining'smeltingagricultureor
mining operation

9. Living quarters, sleeping aparnnent or lodging roons

10. Any establishment selling or exhibiting pomographic marerials

1 1. A massage parlor or the business of "adult" rnaterials, including without limitation'

magazines, books, movies, videos, and photographs

12. Any mornrary, firneral home, crematorium, cemetery or similar facility

13.Anyskatingrinkbingoparlor,bowlingalley,gameroom,poolorbilliardparlororroom'
game arcade or amusement c€nter
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l,-l 14. Any lounge, tavern, night club, disco, discotheque, dance hall, strip show, or any

i ..tuttirt 1nint or business offering live atertainment of any kind. This restriction shall not

'c include restaurants with live music

15. Any establishment which sells alcohotic beverages for one-site consumptioq other than in

connection with a pharmacy or f,rll service restaunmt

16. Pawn shoPs

17 . AnY flea market

18. Any camival, amusement park or circus

19. Off-track betting sites

20. Any gymnasium, sport or health club or spa that requires a cross parking agreement

21. Any sale ofnew or used motor vehicles, trailers or mobile homes

22. Any banquet hall, auditorium or other place olpublic assembly

23.Anyt-ainingoreducationalfacility(including,butnotlimitedto,abeautyschool'barber
*ri"g", t .ains i;;, school or otjrer facility catering primady to students or trainees

rather than customers)
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EXIIIBIT B

Use Restrictions on the Grocery Lot

Declarant covenants and agrees for the benefit of the Residual Lots that neither Declarant nor

any successor in interest will use, lease, ren! sell or otherwise permit any portion of the Grocery

Loi to be owned, controlled, leased, used or occupied for the uses set forth below:

1. Any use which is a public or private nuisance

2. Any use which produces noise or sound that is objectionable due to intermittence, high

frequency, shrillnes or loudness

3. Any use which produces obnoxious odors

4. Any use which produces noious, toxic, caustic or corrosive firel or gas

5. Any use *trich produces dust, dirt or fly ash in excessive quantities

6. Any use rr*rich produces fre, explosion or other darnaging or dangerous ha'"rd (including

storage, display or sale of explosives or fireworks)

7. Any warehouse

g. Any assembling, manufacturing, industrial, distilling, refining smelting, agriculture or

mining operation

9. Living quarters, sleeping apartnent or lodeing rooms

10. Any establishment selling or exhibiting pomographic materials

1 1. A massage parlor or the business of "adult" materials, including without limitatiorl

magazines, books, movies, videos, and photographs

12. Any mortuary, firneral home, crematoriun, cemetery or similar facility

13.Anyskatingrin!bingoparlor,bowlingalley,gameroom,poolorbilliardparlororroorrL
game arcade or amusement center

14. Any lounge, tavern, night club, disco, discotheque, dance hall, sEip show' or any

establishnient or busin"r"-off.tiog lir" entertaininent of any kind. This restriction shall not

include restauranls with live music
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li tt Any establishment which sells alcoholic beverages for one-site consumptioq other than in

l:il .onnection with a pharmacy or firll servic€ restaumnt
-!

'f 16. Pawn shops

17. Any flea nurket

18. Any camival, amusement park or circus

19. Off-track betting sites

20.Anygymnasium,sportorhealthcluborspatbatrequiresacrossparkingagreement

21 . Any sale of new or used motor vehicles, tailers or mobile homes

22. Any banquet hall, auditorium or other place ofpublic assembly

23.Anytrainingoreducationalfacility(including,butnotlimitedto,abeautyschool'barber
*tLge, reaiiog room, school o, ott 

". 
fu"ility catering primarily to students or trainees

rather than customers)
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Use Restrictions on the Grocery Lo! Lot I and Reselwc A

Declarant covenants and agrees for the benefit of I-ot 2 thal neither Declarant nor any successor

in interest will use, lease, ren! sell or otherwise permit any portion of the Grocery Lot, Lot 1

and/or Reserve A to be owned, contolle4 leasd used or occupied by a tenant or occupant

whose primary use under such lease or occupancy agr@ment shall be for the sale of mattresses

and/or waterbeds. For purposes of this Exhibit C, a use shall be deerned a "primary use" if such

tenant or occupant derives more than fifteen percent (1 5%) of its gross sales ftom such items.

Notwithstanding any provision in this Declaration to the contrary, the use restrictions set forth in

this Exhibit C shall'a;tomatically terminate and be ofno fifther force or effect in the event that

Lot 2 is not operated for the sale of mattresses and/or waterbeds as the primary use.for a period

of more than two (2) comecutive years, excluding periods of closure due to force majeue.
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DECLARATION OF EASEMENTS COVENANTS, AI'ID RESTRICTIONS

THIS DECLARATION OF EASEMENTS, COVENANTS, AND RESTRICTIONS ('Agreement") is

made and entered inlo as of July [C, 2018, by M Group Derby, LLG, a Kansas limited liability company

('Declaranf). The address of Declarant is 301 N. Main, Suite 1400, Wichila, Kansas 67202.

WHEREAS, Declarant is th6 owner of that certain real property situated in the City of Derby, County

of S€dgwick, Stale ol Kansas, more particularly described on Exhibit A attached hereto and incorporated

herein by this reference, which real property is made up of two parcels, shown on the Site Plan attached

hereto as Erhibit B (.site Plan,) and referred to herein individually as "Parcol A" and "Parcel 8", and

collectively as the "Parcels'.

WFIEREAS, Parcel A and Parcel B are currenfiy ownd by Declarant, but Declarant desires to

impose c€rtain easements upon the Parcels, and to establish certain covenants, conditions and restrictions

with respect to said Parcels, for its benefit and for the mutual and reciplocal benefit and complement of

Parcel A and Parcel B and the plesent and future owners and occupants thereof, on lhe terms and

conditions hereinafter set forth.

NOW, THEREFORE, in consideration of the above Premises and of the covenants herein

conlained, the Declarant hereby esiablishes, declares, covenanb and agrees that the Parcels and all

present and fuhrre owners and occupants ol the Parcels shall b€ and hereby are subject to the terms,

@venants, easements, restrictions and conditions hereinafter set forth in this Agreement, so that said
parcels shall be maintained, kept, sold and used in full compliance with and subiect to this Agreement and,

in connection therewith, the Declarant on ils behalf and its successors and assigns covanants and agrees

as follows:

AGREEMENTS

1- Oefinitions. For purposes hereof:

(a) The term,'Common Area., shall mean those portions of Parcel A and Parcel B that are

outside of exterior walls of buildings or other structures from time to time located on the Parcels, and which

arc eilher unimproved, or are improved as (withoui limitation) parking areas, landscaped areas, driveways,

roadways, walkways, light siandards, curbing, paving, entrances, exits and other similar exterior site

improvemenls. E-Recorded by Security l st ltie LLC

Deborah Beck 316'293.1688

Recordiq Fe€: ll91.0O

FiteNo. 40,[o8blQ



(b) The term 'Driveway" shall mean that driveway and related driveway improvoments, paving,

curbing, entrances and exits (including the -Access Openings"), in the location on the Parcels as shown

cross+latched or othenylse marked on the Site Plan attached hereto as Exhibit B-1 and rnade a part hereol

(c) Tho term "Ownei'or "Owners" shall mean the Parcel A Owner (as to Parcel A) and the
Parcel B Owner (as to Parcel B) and any and all successors or assigns of such persons as the owner or
owners of fee simple titte lo all or any portion of ihe real property covered hereby, whether by sale,

assignmen! inheritance, operation of law, trustee's sale, foreclosure, or otheruise, but not including the

holder of any lien or encumbrance on such real property. Declarant is the current "Ownef of Parcel A and

Parcel B.

(d) The term "Parcel" or "Parcels" shall mean Parcel A and Parcel B, and any future

subdivisions thereof.

(e) The tem "Permittees" shall mean lhe tenant(s) or occupant(s) of a Parcel, and the

resp€ctive employe€s, agents, mntractors, customers, invitees and licansses of (i) the Owner of such

Parcel, and/or (ii) such tenant(s) or occupant(s).

(f) The term "Site Plan'shall mean that site plan of the Parcels attached hereto as Exhibit 8-
1 and by reference made a part hereot. Except as may be otherwise provided in this Agreement, the Site

Plan is for idenlificetion purposes only.

2. Easements.

2.1 Grant of Reciprocal Easements. SubJect to any express condilions, limitations or

reservations contained herein, the Declarant hereby grants, establishes, covenants and agrees that the
parcels, and all Owners and Permittees of the Parcels, shall be benefited and burdened by the following

non-exclusive, perpetual and reciprocal easements which are hereby imposed upon lhe Parcels and all

present and future Ownefs and Permittees of the Parcels:

(a) An easement for reasonable access, ingress and egress over all paved driveways,

roadways and walkways as presently or herealler constructed and cpnstituting a part of the Common Area

of parc;l B and the Common Area of Parcel A, as they exist flom time to time, including, Wthout limitation,

ttre Driveway, so as to provide for the passage of motor vehicles and pedestrians between all portions ol

the Common Area of such Parcels intended for such purposes, and to and ftom all abutting streets or rights

of way furnishing access lo such Parcels;

(b) There shall be no cross-parking easement between and among the Parcels, except as

provided in writing by oeclarant.

(c) An e€sement under and across those parts of the Common Areas that are not within any

permissiLle building areas shown on the Site Plan, for the installation, maintenance, repair and replacement

ofwater mains, storm drains, sewers, water sprinkler system lines, lelephone or electrical conduits or systems,

cable, gas mains and other utility facilities necessary for the orderly develoPment and operation of the Common

areas and each building from time to time located within the Parcels; provided that (i) the rights granted

pursuant to such easements shall at all times be exercised in such a manner as not to interfere materially with

ihe normal operation of a Parcd and the businesses conducted lherein, (ii) the exact tocation of any utilities

shall be subject to the apFoval of he owner(s) ol the burdened Parcel(s), and (iii) except in an emergency,

the right of rny Owner to enter upon (he Parcel of another Owner for the exercise of any dght pursuant to such

easements shall be conditioned upon providing reasonable prior advance written notice to the other Owner as

to the time and manner of entry. AJI such systems, stmc,tures, mains, sewers, conduits, lines and other public

utilities shall be installed and maintained below the ground level or surface of the Parcel (except lor such parts



lhereof that cannot and are not intended to be placed below the surface, such as transformers and control
panels, which shall b€ placed in such location as approved by the Owner of the affected Parcel.

2.2 lndemnification. Each Owner having rights with respect to an easement granted hereunder,

shall indemnify and hold the Owner whose Parcel is subjec't to the eesement harmless from and against all

claims, liabilities and expenses (including reasonable attorneys'fees) relating to accidents, injuries, loss,

or damage of or b any person or property arising frcm the negligent, intentional or willful acts o, omissions
of such Owner, its contractors, employees, agents, or others acting on behalf of such Owner.

2.3 Access Openino. The opening(s) and access point(s) conlemplated between the Parcels

for use of the Oriveway is shown on the Site Plan and such opening(s) and access point(s) between lhe
parcels ficr use ofthe DrivBway, as contemplated pursuant to paragraph 2.1(a)above, are hereinafter called

the "Access openings.' The Access Openings shall in no event be blocked, closed, altered, changed or

removed and shall at all times remain in place as shown on the Site PIan. There shall be maintained

between the Access Openings a smooth and level gtade transition to allow the use of the Driveway for

pedesfian and vehicular ingress and egress as set forth in paragraph 2.1 above. Except with respect to

ihu A""""s Openings, each Owner shall be permitted to maintain curbing, landscaping or other

improvemenls along the boundary line of its Parcel, consistent with the Site Plan and as long as such

improvements do not contradic{ the purposes of this Agreement.

2.4 Reasonable Use of Easements.

(a) The easements herein above granted shall be used and enjoyed by each owner and ils
permittees in such a manner so as not to unreasonably interfere wilh, obstruct or delay the conduct and

operations of the business of any other Owner or its Permittees at any time conducted on its Parcel,

including, without limitation, public access to and Irom said business, and lhe receipt or delivery of

merchandrse in connection therewith.

(b) once commenced, any construction undertaken in reliance upon an easement granted

herein shall Ue Oitigently prosecuted to completion, so as to minimize any interference with the business of

any olher owner and its Permittees. Except in cases of emergency, the right of any owner to enter upon

a parcel of another Owner for the exercise of any right pursuant to the easements set forth, or to prosecute

work on such Ownefs olrn Parcel if the same interleres with uulity easements or easements of ingress,

egress or access to or in favor of another Owneas Parcel, shall be undertaken only in such a manner so as

to- minimize any interference with the business of the other Owner and its Permittees. ln such case, no

atfirmative mo;ehry obligation shall be imposed upon the other Owner, and the Owner undertaking such

wofk shallwith due diligence repair at ib sole cost and expense any and all damage caused by suctl work

and restore the affected portion of the Parcel upon which such work is performed to a condition which is

equal to or better than the condition which existed prior to the commencement of such vrork. ln addition,

the Owner underlaking such work shall pay all costs and expenses associated therewith and shall indemnify

and hold harmless the other owner(s) and its Permittees frorn all damages, losses, liens or claims

attributable to the performance of such work.

3. Maintenance.

3.1 Qglqal- Until such time as improvements are construct€d on a Parcel' the Owner thereof

shall maintain the same in a clean and neat condition and shall take such measures as are necessary to

contol grass, weeds, blowing dust, dirt, litter or debris

3.2 Buildinos and Appurtenances Thereio. Each owner covenants to keep and maintain, at

its sole cost and expenseJhe building(s) located from time to time on its respective Parcel in good order.

condition and repaii. Once constructed, in the event of any damage to or destruction of a building on any
parcel, the Owner of such Parcel shall, at its sole cost and expense, with due diligence either (a) repair,

restore and rebuild such building to its condition prirr to such damage or destruction (or with such changes

as shall not conflict with this Agre6ment), or (b) demolish and remove all portions ot such damaged or



destroyed building then remaining, including the debris resulting therefrom, and otherwise clean and restore
the area affected by such casualty to a level, graded condition.

3.3 Common Area. Each Ownerola Parcel covenants at all tim6during the term hereof to
operate and maintain or cause to be operated and maintained at its expense all Common Area located on
its Parcel in good order, condition and repair. Following the construction of lmprovements thereon,
maintenance of Common Area shall include, without limitation, maintaining and repairing all sidewalks and

lhe surface of the parking and roadway areas, removing all papers, debris and other refuse from and

periodically sweeping all parking and road areas to the extent necessary to maintain the same in a clean,
s€fe and orderly condition, maintaining appropriate lighting f,xtures for the parking areas and toadways,

maintiaining marking, directional signs, Iines and striping as needed, maintaining landscaping, maintaining

signage in good condition and repair, and performing any and all such other duties as are necessary to

maintain such Common Area in a clean, safe and orderly condition. Except as otheMise expressly provided

in this Agreement, once constructed, in the evenl of any damage to or destruc-tion of all or a portion of the

common Area on any Parcel, the Owner of such Parcel shall, at its sole cost and expense, with due

diligence repair, rastore and rebuild such Common Area to its condition prior to such damage or destruction

(or with such changes as shall not conflict with this Agreement). Each Owner reserves the right to alter,

modify, reconfigure, relocate and/or remove the Common Areas or building areas on its Parcel, subjoct io
the following condilions: (i) the reciprocal easements between the Parcels pursuant to paragraph 2.1(a)

shall not be closed or materially impaired; (ii) the Driveway and ingress and egress thereto, and to and from

the Parcels and adjacent streets and roads, shall not be so altered, modified, relocated, blocked and/or

removed yrilhoui the express written consent of all Owners; and (iii) the same shall not vblate any of the

provisions and easem€nts granted in paragraph 2.

3.4 !!!Ilig!. Each Owner shall at all times during the term hereof construct, operate and

maintain or cause to be constructed, operated and maintained, in good order, condition and repair, at its

sole expense, any utility or other installations serving the Parcel of such Owner and from time to time

existing on the Parcel of another Owner pursuant to an easement described herein

4. ConsWction of lmorovements. Every building (including its appurtenant Common Area

improvements), now or in the future constructed on Parcel A or Parcel B, shall be c.onstructed, operated

and maintained so that he same is in compliance with all applicable governmental requirements.

5. Restrictions.

S-i General. Each Parcel shall be used for lawful purposes in conformance with all

restrictions imposeA Uy att applicable governmental laws, ordinances, codes, and regulations, and no.use

or operation shall be made, conducted or permitted on or with respect io all or any portion of a Parcel which

is illlgd. ln addition to the foregoing, ihroughout the term of this Agreement, it is expressly agreed thal
neith;r parcelA nor Parcel B shall be used, directly or indkectly, for purposes of a theateri movie theater,

audilorium, meeting hall, Iibrary or reading room or other place of assembly: automobile sales or repairs;

bowling alley, pool hall or skating rink; bar serving alcoholic beverages (except as an inciden-t t9 a r9s1au.f9nt

operation): 
-tuherat 

parlor; malsage partor; hotel or lodging facilities: gun range; off track betting

eitaUlishment (exceit incidental sales of state lottery tickets); a so-called "flea markef or other operation

selling used goods (except excluding antiques, estate merchandise, "upscale merchandise' or consignmeni

merc6andiSei); any'business or use *hich emits offensive odors, fumes, dust or vapor, or constitute_s a

public or private nui"rnc., or emits loud noise or sounds which are objectionable, or which creates a fire,

explosivsor other hazard; manufacturing facility; warehouse (except incidental to a retail operation); adult

book store or similar store selting or exhibiting pornographic materials as a substantial part of its business;

night club, discotheque or dance hall.

5.2 Sprint Exclusive. As long as Wireless Lifestyle, LLC is an occupant of Parcel A and

operating u sprint retail store on Parcel A, no owner or occupant of Parcel A or Parcel B (except for the

Sprint reLit store) shall operate any business for the sale or display of communicaticn products.and

seMces including, but not iimited to wireless communications products and services and their repair, long



and localdistanc€s products and services, cable television products and services, lnternet accoss products

and services, and any substitutes which are the technological evolution of the foregoing.

5.3 Chiropractic Exclusiva. As long as a Future 5 lnvestments, LLC, or its successors or
assigns, is an occupant of Parcel A and operating a chiropractic clinic on Parcel A, no Owner or Occupant

of Parc€l A or Parcal B (except for the Future 5 lnvestments, LLC or its successors ot assigns) shall offer

or provide chiropractic services.

6. lnsurance. Throughout the term of this Agreement, each OYvner shall procure and

maintain general and/or comprehensive pubtic liability and property damage insurance against claims for
personal injury (including contractual liability arising under the indemnity contained in paragraph 2.2 above),

death, or prcperty damage occuring upon such Owner's Parcel, with single limit coverage of not less than

an aggregate of Two Million Dollars ($2,000,000.00) including umbrella coverage' if any, and naming each

oher Owner.

7. Taxes and Assessments. Each Owner shall pay all taxes, assessmentrs, or charges

of any type levied or made by any governmental body or agency with respect to its Parcel.

8. @. Nothing contained herein shall be

construed as creating any rights in the general public or as dedicating for public use any portion of Parcel

A or Parcel B.

9. Remedies and Enforcement.

9.1 All Leqal and Equitabte Remedies Availabb. ln the evenl of a breach or threatened

breach by any Own6r or its Permittees of any of the terms, covenants, restictions or conditions hereof, the

olher cn,tner(s) shall be entitled forthwith to full and adequate relief by injunction and/or all such other

available hgal and equitable remedies from the consoquences of such breach, including payment ol any

amounts due and/or specific performance.

g.2Self.Helo.lnadditiontoallotherremediesavailableatlawolinequity'uponthe
failure of a defaulting Owner to cure a breach of this Agreement within thirty (30) days following wrilten

notice thereof by an Owner (unless, with respect to any such breach the nature of which cannot leasonably

be cured within auch 30day period, the defaulting Owner commences such cure within such 30-day period

and thereafter diligenlly prosecutes such cure to completion), any Owner shall have the right to perform

such obligation contained in this Agreement on behall of such defaulting Owner and be reimbursed by such

detaulting Owner upon demand for the reasonable costs thereof together wilh inter€st at the Well Street

Joumal frime rate, plus two percent (2%) (not to exceed the maxlmum rate of interest allowed by law),

Notwithjtanding the foregoing, in the event of (i) an omergency, (ii) blockage or material impairment of the

easement righG, andior (iii) the unauthorized parking of vehicles on Parcel B, an Owner may immediately

cure the sama and be reimbursed bythe other Owner upon demand for the reasonable cost thereof together

with interest at the wall street Journal prime rate, plus two percent (2%), as above described.

9.3 Lien Riohb. Any claim lor reimbursement, including interest as aforesaid, and all costs

and expenses inatr1ding reasonable attomeys'fees awarded to any Owner in enforcing any payment in any

suit or pmceeding under lhis Agreement shall be assessed against the defaulting Owner in favor of the

prevailing party ;d shall constilute a lien (the "Assessment Lien") against the Parcel of the_defaulting

bwner u-ntit paid, effective upon the recording of a notice of lien with respect thereto in the Office ol the

Register of deeds ol Sedgwick County, Kansas; provided, however, that any such Assessment Lien shall

be 
-subject 

and subordinate to (i) liens for taxes and other Publi6 charges which by applicable law are

expres;ly made superior, (ii) all iiens recorded in the Office ot the Register of Deeds of Sedgwick Counly,

Kansas, prior to tte date of recordation of said notice of lien, and (iii) all leases entered inlo, whether or not

recorded, prior to the date of recordation of said notice of lien- All liens recorded subsequent to the

recordation of tho notice of lien described herein shall be junior and subordinate lo the Assessment Lien



Upon the timely curing by the defaulting Owner of any default for which a notice of lien was recorded, the
party recording same shall record an appopriate release of such notice of lien and Assessm€nt Lien.

9.4 Remedies Cumulative. The remedies specilied herein shall be cumulative and in addition

to all other remedies permitted at law or in equity.

9.5 No Termination For Breach. Notwithstanding the foregoing to the contrary, no breach

hereunder shall entitle any Owner lo cancel, rescind, or otherwise terminate this Agreement. No breach

hereunder shall defeat or render invalid the lien ot any mortgage or deed of trust upon any Parcel made in

good faith for value, but the easements, covenants, conditions and restrictions herBof shall be binding upon

ind effective against any Owner of such Parcel covered hereby whose title lhereto is acquired by

foreclosure, trustee's sale, or otherwiso

9.6 lneoarable Harm. ln the event of a violation or threat thereof of any of the provisions

of paragraphs 2 and/or 5 of this Agreemont, each Owner agrees that such violatjon or threat thereof shall

cause the non-defaulting Owner and/or its Permittees to suffer irreparable harm and such non-defaulting

Owner and its Permittees shall have no adequate remedy at law. As a resuh, in the event of a violation or

threat thereof of any ofthe provisions of parag raphs 2 and/or 5 of this Agreement, the non-defaulting.Owner,

in addition to all remedies available at law or otherwise under this Agreement, shall be entiued to injunctive

or othef equitable relief to enjoin a violation or threat thereof of paragraPhs 2 and/or 5 of this Agreement.

lo.Term.Theeasements,covenants,conditionsandrestrictionscontainedinthis
Agreement shall be effective commencing on the date of recordation of this Agreement in the office of the

Sidgwick County Register of Deeds and ihall remain in full force and effect thereafter in perpetuity, unless

this 
-Agreernent L *oOin"O, amendod, canceled or terminated by the 

';1.1itten 
consent of all then record

Ownefo of Parcel A and Parcel B in accordance with paragraph 11 2 hereof'

11. Miscellaneous.

ll.lAttomeysFees.lntheeventapartyinstitulesanylegalactionorproceedingforthe
enforcement of any right or obligation herein contained, the prevailing party afrer a final adiudication shall

be entiUed lo recover iE costs and reasonable attorneys'fees incurred in the preparation and prosecution

of such rction or Proceeding

ll.2Amendment.DeclarantagreesttrattheprovisionsofthisAgreementmaybemodifiedor
amended, in *t'ote or in part, or terminated, only by the wfitten consent of all record owners of Parcel A

and parcel B, evidenced by a document that has been fully executed and acknowledged by all such record

Owners and iecorded in the ofJicial records ofthe Sedgwick County Register of Deeds.

11.3 Consents. Wherever in this Agreement the consent or approval of an Owner is

required, unless otherwise expressly provided herein, such consent or approval shall not be unreasonably

wifih.td or detayed. Any request foi consent or approval shall; (a) be in writing; (b) specify he seclion

hereol which requires lhat such notice be given or that such consent or approval be obtained; and (c) be

accompanied by such background data as is reasonably necessary to make an informed decision thereon.

The consent of an Owner under thie Agreement, to be etfective, must be given, denied or conditioned

expressly and in writing.

11.4 No Waiveq. No waiver of any default of any obligation by any party hereto shall be

implied trom any omission by the other party to take any action with respect to such default'

l,l.5NoAoency.NothinginthisAgreementshallbedeemedorconstruedbyeitherpartyor
by any third p"oon to o"it" the relatiJnship of principal and agent or of limited or general partners or of

ioint venture partners or of any other association between the parties'

ll.6CovenantstoRunwithLandltisintendedthateachoftheeasements'covenanls'
conditions, ,"strictions, ,ignts ano ourigations set forth herein shall run with the land and create equitable



servitudes in hvor of the real property benefited thereby, shall bind every person having any fee, leasehold

or olher interest therein and shall inure to the benefit of the respective parties and their successors, assigns,

heirs. and personal representatives.

11.7 Grantee's Acceptance. The grantee of any Parcel or any portion thereof, by acceptance

of a deed convoying [te thereto or the execution of a contract for the purchase thereof, whether from an

original party or from a subsequent owner ol such Parcel, shall accept such deed or conkact upon and

sublect to each and all of the easements, covenants, conditions, restridions and obligations contained

herein. By such acceptance, any such grantee shall for himself and his successors, assigns, heirs, and

personal representiatives, covenant, consent, and agree to and with the other party, to keep, observe,

comply with, and perform the obligations and agrooments set forth herein with respect to the property so

acquired by such grantoe.

11.8 Separabilitv. Each provision of this Agreement and the application thereof to Parcel A

and parcel B are hereby declared to be independent of and severable from the remainderofthis Agreement.

lf any provision contained herein shall be held to be invalid or to be unenforceable or not to run with the

land, such holding shall not affect tre validity or enforceability of the remainder of this Agreemeni. ln the

event the validity or enforceability oI any provision of this Agreement is held to be dependent upon the

existence of a specif,c legal description, the parties agrea to promptly cause such legal description to be

prepared. ownership of both Parcels by the same person or entity shall not terminale this Agreement nor

in any manner atrect or impair the validity or enforceability of this Agreement.

11.9 Enlire Aoreement This Agreemeni contains the complete understanding and

agreement of the parties hereto with respect to all mafters rei-.rred to herein, and all prior representations,

negotiations, and understandings are superseded hereby.

i l .10 Notices. Notices or other communication heraunder shall be in writing and shall be

sent certified or registered mail, return receipt requested, or by other national overn'ght courier company,

or personal delivery. Notice shall be deemed given uPon receipt or refusal to accept delivery. Each party

may change from iime to time their respective address for notice hereunder by like notir:e to the other

party. The notice addresses of the Declarant is as follows:

M Group Derby, LLC
301 N. Main, Suite 1400

Wichita, Kansas 67202

11.1.1 Governinq Law. The laws of tha State of Kansas shall govern the interpretation, validity,

perbrmance, and enforcemenl of this Agreement.



lN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written

above.

STATE OF KANSAS

COUNry OF SEDGWICK

on tt,is lL oayofJuty,20t8, before meappearedJ. Douglas Malone. tome personaliy known,

who, being by m-e duly sworn, did say that he is the Manager of M GrouP Derby, LLC, a Kansas limited

tiafiiity compiny, and that said instrument was signed on behalf of said limited liability company, and said

,t. oougtas Malone acknowledged said instrument to be the free act and deed of said limited liability

company,

lN WTNESS W1EREOF, I have hereunto set my hand and afflxed my otficial seal in the county

and state aforesaid on the day and year first above written.

CHANDLER K. GCRGES
Nolary Arbllc '

My commission expires:

Notary Pubfc



EXHIBIT A

Lot '1, Block A, The Oaks Commercial 2"d, An Addition to Derby Sedgwick County, Kansas, more

particularly described for each Parcel as follows:

Parcel xA" - lNorth Part ot Lot 1. Block A. The Oaks 2nd)

That part of Lot 1, Block A, The Qaks Commercial 2nd, an Addition to Dorby, sedgwick county, Kansas

desciibeo as follows: Beginning at the northeast comer oi said Lot 1i hence S00o46'00"W along the east

line of said Lot 1, 125.07 ieet trence N89"41'59'W 224.48 feet to a point on tlre west line of said Lot'1;

thence northerly abng the west line of said Lot 1, being a non{angent curve to the right, through a central

angle of 04%1'69' and having a radius ol 1121.21feet, an arc distance of 88.44 feet, (having a chord

terigtn ot aa.+t fieet bearing r'to+.Se't o'r ), to the point of tangency of said curve; lhence N07"08'50'E

aloig the west line of said Lot 1, 41.27 teelto the northwest corner of said Lot 1; thence easterly along

fie ;orth tine of said Lot 1, being a non-tangent curve to the left, throwh a central angle of 05'46'21" and

having a radius of 8oo.0o feet, an arc distance of 80.60 feet, (having a chofd length of 80.57 feet bearing

586.48'48'E), to the point of tangency of said curve; thence 589"42'31"E along the north line of said Lot

1, 133.04 feet to the point of beginning.

calculated area: 27642.3 Sq. Ft., or 0.635 Acres, more or less.

Parcel "B'- lsouth Part of Lot 1. Block A. The Oaks 2ndl

Lot l, Bloek A, The oaks Commercial 2nd, an Addition to Derby, Sedgwick County, Kansas, ExcEPT

thal part of said Lot 1 described as follows: Beginning at the northeast corner of said Lot 1; thence

S00;46,0014/ atong the east tine of said Lot 1, 125.07 feei: thence N89'41'59aV, 224.48 feet to a point on

the west line of said Lot 1l thence northerly along the west line of said Lot I , being a non-tangent curve to

the right, through a c€ntral angle of 04031'09" and having a radius of 1 121 .21 teel, an arc distance of

88.44-f9at, (ha;ing a chord tength of 88.41 feet bearing NO4o53'16"E ), to the point of tangency of said

curve: thence No7o08,5O',E along the west line of said Lot 1 , 41.27 feet to the northwest comer of said Lot

1, thence eastady along the north line ol said Lot 1 , being a non-tangsnt curve to the left, through a

central angle of d5.46'r1' and having a radius of 80o.OO teet, an arc distance of 80.60 tuei, (having a

chord tengrth of 80.57 feet bearing s86o48'48"E), to the P(int of tangency of said curvei thence

S89"42'3i'E along the north line of said Lot I , 133.04 feet to the point of beginning'

Calculated area: 27352.9 Sq. Ft., or 0 628 Acres, more or less
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RESfRICTIVE COVTNAITT

TIIIS DECL/IRATIOII is made *is *d day of.
20 K: by Rock Road Com:nercial. Inc.. a Kansas Corporition.
"Declarant' ,

WITIYESSETE

WEEIIEAS, Declarant is the owner of the following described property:

TET OAXS COUUER,CIAL 3ID
lots 1 through 3, Block A

WIIEREAS, the Declarant is desirous that provisions pertaining to maintenance
of and responsibility for Reserve "A", THE OAKS COMMERCIAL 3RD, an addition to
Derby, Sedgwick Counlr, Kansas, be placed of record.

NOI[, TEEREf,IORE, Declarant hereby declares ard covenants as follows:

1. Reserve "A.' is hereby reserved for open space, landscaping, lakes, berms,
drainage purposes, electric transmission lines and related appurtenances as confined
to easement, and utilities as conflned to utility easements,

2. Reserve 'A" shall be owned and maintained by a lot owners' association.

4. Declarant shal1 organize and incorporate a l.ot Owners' Association as a non-
profit corporation under Kansas law, all at the Declarant's sole cost. Reserve "A" shall
be deeded to the Lot Owners' Association not more than 3O days after its
incorporation.

5, The articles of incorporation, declaration of covenants, or other organizatiotal
instruments of the Lot Ovrners' Association shall expressly provide that such Lot
Owners' Association, or any simila.r organization organized in crnjunction with
subsequent phases of development of all or any portion of propert5z included within
THE OAKS COMMERCIAL 3no, shall be responsible for maintenance of Reserve "A"
and all common areas contiguous thereto, to the safi.e extent as provided herein or in
the applicable developer's agreement or the plat of THE OAKS COMMERCIAL 3RD.
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6. Declarant hereby grants a permanent and i:revocable easement to the CITY OF
DERBY, KANSAS fcit5fl, to enter upon Reserve "A" for the purposes of maintaining
any drainage improvement located thereon. Entry upon any such reserve shall be
subject to the following conditions precedent:

A. The Declarant or I.ot Owners' Association, as the case may be, has failed to
oaintain such drainage improvement as required by this covenant; and

B. The City has given written notice of required corrective action to the
Declarant or the L,ot Owners' Association, as the case oay be, and such entity has
failed or refused to initiate such corrective action within ten (1O) days after sudr
notice.

If the City performs corrective action pursuant to this covenant, the Declarant or Lot
Owners' Association, as the case may be, shall promptly pay to the City its cost
therefor togetler with a reasonable administrative fee. Such charge, if not paid within
ten (10) days of submission of an invoice, shall be divided on a square foot basis
among all lots within THE OAKS COMMERCIAL 3no, including any replat of any
portion thereof, and such pro rota share shall constitute a lien upon each [,ot and
may, at the City's option, be levied by ordinalce as a special assessment against each
such Lot.

7. The covenants, conditions, and restrictions on Reserve "A" created and
established by this instrument may not be waived, amended, or terminated without
the express written consent of the City and no such waiver, arrendment or
tendnation shall be effective until tlle written consent of the City has beeo recorded in
the ofrce of the Register of Deeds of Sedgwicl< County, Kansas.

8. This covenant shall be binding on Declarant, its heirs, successors, executors
and assigns; is a covenant running with the land, and is binding on all successors in
tifle or interest to all Lots as platted in said THE OAKS COMMERCIAL 3RD, an addition
to Derby, Sedpick County, Kansas.

EXECUTED the day and year first above written.

Rock Road Commercial, Inc.,
A Kansas Corporation

W. E. Lusk, Jr.fresident
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STATE OF KANSAS
COUNTYOFSEDGWICK ) SS:

^,lq1-BE IT REMEMBERED, that on the Z(, day of
2O-15 , before me, the undersigned, a Notary Public, came W.
President of Rock Road Commercial. Inc.. a Kalsas corporation. to me known to be
the same person who executed the within instrument of writing and such person duly
acknowledged to me the execution of the same, for and on behalf and as the act and
deed of said corporation.

IN WITNESS WHEREOF, I have hereunto subscribed my name and affxed my
ofrcial seal, the day and year last above written.

(My commission Expires: qlbJl( 
I


